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åâðîïîãåííûåèñòîêè êîíñòèòóöèîííîãîïðàâàíåçàâèñèìîé
Óêðàèíû.

ÑïðîâîçãëàøåíèåìñóâåðåíèòåòàèíåçàâèñèìîñòèÓêðà-
èíà ÷åòêî îïðåäåëèëà ïðèîðèòåòíûì íàïðàâëåíèåì ñâîåãî
âíåøíåïîëèòè÷åñêîãîðàçâèòèÿêóðñíàåâðîèíòåãðàöèþ.Ðå-
àëèçàöèÿýòîãîêóðñàïðåäóñìàòðèâàåò,â÷àñòíîñòè,âõîæäå-
íèå Óêðàèíû â ïîëèòè÷åñêèå, ýêîíîìè÷åñêèå è âîåííûå
ñòðóêòóðû Åâðîïåéñêîãî ñîþçà (ÅÑ), àäàïòàöèþ äåéñòâóþ-
ùåãîçàêîíîäàòåëüñòâàÓêðàèíûêçàêîíîäàòåëüñòâóÅÑ,àñî
âðåìåíåìèâñòóïëåíèåÓêðàèíûâÅÑ.

Âñîâðåìåííûõïîëèòèêî-ïðàâîâûõðåàëèÿõîñîáóþâàæ-
íîñòüïðèîáðåòàåòàäàïòàöèÿîòå÷åñòâåííîãîçàêîíîäàòåëü-
ñòâà ê òðåáîâàíèÿì è ñòàíäàðòàì çàêîíîäàòåëüñòâà Åâðî-
ïåéñêîãîñîþçà.Ïðèýòîìíàèáîëååâàæíîéäëÿîòå÷åñòâåí-
íûõ ó÷åíûõ ÿâëÿåòñÿ çàäà÷à ïî ïðèâåäåíèþ íàöèîíàëüíîãî
êîíñòèòóöèîííîãî çàêîíîäàòåëüñòâà â ñîîòâåòñòâèå ñ êîíñ-
òèòóöèîííûìçàêîíîäàòåëüñòâîìÅâðîïåéñêîãîñîþçà.Âåäü
èìåííîêîíñòèòóöèîííîåçàêîíîäàòåëüñòâîÓêðàèíû,âñèëó
çíà÷èìîñòèñîîòâåòñòâóþùåéîòðàñëèïðàâàäëÿíàöèîíàëü-
íîé ïðàâîâîé ñèñòåìû, îñóùåñòâëÿåò ñèñòåìîîáðàçóþùåå
âëèÿíèåíàîòå÷åñòâåííîåçàêîíîäàòåëüñòâîâöåëîì.Ñëåäî-
âàòåëüíî-ñïîñîáñòâóåòñèñòåìíîéàäàïòàöèèâñåãîóêðàèí-
ñêîãîïóáëè÷íîãîè÷àñòíîãîïðàâàêïðàâóÅÑ.

Ðåàëèçàöèÿóêàçàííîéçàäà÷èîñëîæíÿåòñÿòåì,÷òîÊîíñ-
òèòóöèÿÓêðàèíû,âîòëè÷èåîòêîíñòèòóöèéèêîíñòèòóöèîí-
íûõàêòîâñòðàí-ó÷àñòíèöÅâðîïåéñêîãîñîþçàèñòðàí,êîòî-
ðûåáûëèèëèîñòàþòñÿêàíäèäàòàìèíàâñòóïëåíèåâÅÑ,íå
ñîäåðæèòñàìîñòîÿòåëüíûõðàçäåëîâèëèñòàòåé,ïîñâÿùåí-
íûõðåãóëèðîâàíèþâîïðîñîââçàèìîäåéñòâèÿíàöèîíàëüíî-
ãîïðàâàñïðàâîìÅâðîïåéñêîãîñîþçà.Õîòÿòàêàÿêîíñòèòó-
öèîííàÿïðàêòèêàîêàçàëàñüâ ñâîåâðåìÿîïðàâäàííîéäëÿ
ôîðìèðîâàíèÿèãåíåçèñàÅÑ.

Ïðèìåðîìêîíñòèòóöèîííîãîóðåãóëèðîâàíèÿïðîáëåìñî-
îòíîøåíèÿ è âçàèìîäåéñòâèÿ íàöèîíàëüíîãî êîíñòèòóöèîí-
íîãî ïðàâà ñ ïðàâîìÅâðîñîþçà ÿâëÿþòñÿ ñîîòâåòñòâóþùèå
ïîëîæåíèÿäåéñòâóþùèõêîíñòèòóöèéñòðàí-ó÷àñòíèöÅÑ.

ÊîíñòèòóöèÿÓêðàèíûâñò.9îïðåäåëÿåòòîëüêîîáùèéðå-
æèììåæäóíàðîäíûõ äîãîâîðîâ íàøåé ñòðàíû è èõ ñîîòíî-
øåíèåñÎñíîâíûìÇàêîíîìÓêðàèíû.Íîâñëó÷àåïðîâåäå-
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íèÿ êîíñòèòóöèîííîéðåôîðìû, êîòîðàÿáóäåòèìåòüñâîèì
ñëåäñòâèåìïðèíÿòèÿíîâîéðåäàêöèèÊîíñòèòóöèèÓêðàèíû
èëèâíåñåíèåèçìåíåíèéâäåéñòâóþùóþ,áûëîáûöåëåñîîá-
ðàçíûì ó÷åñòü ïîëîæèòåëüíûé åâðîïåéñêèé îïûò êîíñòèòó-
öèîííîãîïðàâîòâîð÷åñòâàèïðèíÿòüêîíñòèòóöèîííîåïîëî-
æåíèå î ñîîòíîøåíèè è âçàèìîäåéñòâèè êîíñòèòóöèîííîãî
çàêîíîäàòåëüñòâàÅÑñÊîíñòèòóöèåéÓêðàèíû.

Èäåèåâðîïåéñêîãîêîíñòèòóöèîíàëèçìàíàøëèñâîåâîï-
ëîùåíèåíåòîëüêîâíàöèîíàëüíûõêîíñòèòóöèÿõñòðàíïîñ-
ëåâîåííîéÇàïàäíîéÅâðîïû,íîñîâðåìåíèîáðàçîâàíèÿÅâ-
ðîïåéñêîãîñîþçàñòàëèòàêæåâàæíûìýëåìåíòîìïðàâîâîé
èäåîëîãèèýòîéìåæäóíàðîäíîéîðãàíèçàöèè.Íîïîëèòèêî-
ïðàâîâîé èíòåãðàöèè ñòðàí Åâðîïû ïðåäøåñòâîâàëè îáúå-
äèíèòåëüíûåïðîöåññûâñôåðåýêîíîìèêèèôèíàíñîâ.

Íà÷èíàÿñ50-õ ãîäîâXXâ., èäåèÎáúåäèíåííîéÅâðîïû
ïîñëåäîâàòåëüíîâîïëîùàëèñü÷åðåçîáðàçîâàíèåòàêèõîð-
ãàíèçàöèé, êàê Åâðîïåéñêîå ýêîíîìè÷åñêîå ñîîáùåñòâî
(1957ã.),Åâðîïåéñêàÿàññîöèàöèÿñâîáîäíîéòîðãîâëè(1960
ã.)èäðóãèå.Ñîâðåìåíåìèíòåãðàöèîííûåïðîöåññûñðåäè
ñòðàí-ó÷àñòíèö ÅÝÑ íà÷àëè ïðèîáðåòàòü áîëåå ãëîáàëüíîå
çíà÷åíèå:1957-1968ãã.-ñîçäàíèåçîíûñâîáîäíîéòîðãîâ-
ëè;1968-1987ãã.-ñîçäàíèåÒàìîæåííîãîñîþçà;1987-1992
ãã. - ñîçäàíèå åäèíîãî âíóòðåííåãî ðûíêà; 1992-2002 ãã. -
ñîçäàíèåÝêîíîìè÷åñêîãîèâàëþòíîãîñîþçà1.

ÏàðàëëåëüíîñýòèìâñòðàíàõÅâðîïûïðîèñõîäèëèèïðî-
öåññûïîëèòèêî-ïðàâîâîéèíòåãðàöèè,âàæíûìýòàïîìêîòî-
ðîãîñòàëîïðèíÿòèåâ1987ã.Åäèíîãîåâðîïåéñêîãîàêòà,êî-
òîðûéäåêëàðèðîâàëíàìåðåíèåñòðàíÇàïàäíîéÅâðîïûîò-
íîñèòåëüíîñîçäàíèÿÅâðîïåéñêîãîñîþçàíàîñíîâåñóùåñò-
âóþùèõ åâðîïåéñêèõ ýêîíîìè÷åñêèõ, òàìîæåííûõ èôèíàí-
ñîâûõñîîáùåñòâñöåëüþóãëóáëåíèÿêîìïåòåíöèèÅÑâîá-
ëàñòè êîîðäèíàöèè ýêîíîìè÷åñêîé, âàëþòíîé, ñîöèàëüíîé
ïîëèòèêè,èññëåäîâàíèéèòåõíîëîãè÷åñêîãîðàçâèòèÿ,çàùè-
òûîêðóæàþùåéñðåäû,àòàêæåðàçâèòèÿåâðîïåéñêîãîñîò-
ðóäíè÷åñòâàâîáëàñòèâíåøíåéïîëèòèêè.ÏîäïèñàíèåÄîãî-
âîðàîÅâðîïåéñêîìñîþçåâ1992ã.âÌààñòðèõòå(Íèäåðëàí-
äû), êîòîðîå ñòàëî âîçìîæíûìïîñëå ðÿäà ïðåäâàðèòåëüíî

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(54)`11 Àêòóàëüíûåïðîáëåìûñîâðåìåííîãîêîíñòèòóöèîíàëèçìà

1 ÝíòèíË.Ì.Àêòóàëüíûåïðîáëåìûåâðîïåéñêîãîïðàâà./Ë.Ì.Ýíòèí,Ì.Ë.
Ýíòèí,Ñ.À.Òðûêàíîâà,È.Â.Îðèíà.–Ì.,2008.-Ñ.8-9.



âñåõãîñóäàðñòâàõÅÑ3.Îäíàêî,êàêïîêàçàëîâðåìÿ,ïðîöåññ
ååðàòèôèêàöèèîêàçàëñÿäîñòàòî÷íîñëîæíûìèíåïðåäñêà-
çóåìûì. Íà ðåôåðåíäóìàõ 2005 ãîäà 62% ãðàæäàí Íèäåð-
ëàíäîâ è ïî÷òè 55% ãðàæäàíÔðàíöèè ïðîãîëîñîâàëè ïðî-
òèâ.Ïîäîáíûéíåãàòèâíûéðåçóëüòàòáûëïîëó÷åíâËþêñåì-
áóðãå.Ýòèðåçóëüòàòûðåôåðåíäóìîââûçâàëèïîëèòè÷åñêèé
êðèçèñâñàìîìÅÑ:áûëîïðèíÿòîðåøåíèåîäîðàáîòêåïðî-
åêòà Åâðîêîíñòèòóöèè è ïåðåñìîòðà âíóòðåííåé ïîëèòèêè
ÅÑ,â÷àñòíîñòè,îòíîñèòåëüíîðàñøèðåíèÿÅÑ.

18 îêòÿáðÿ 2007 ãîäà â ã. Ëèññàáîíå ëèäåðû 27 ãîñó-
äàðñòâ-ó÷àñòíèêîâÅÑíàçàñåäàíèèÅâðîïåéñêîãîñîþçàóò-
âåðäèëè îáíîâëåííóþ ðåäàêöèþ ó÷ðåäèòåëüíûõ äîãîâîðîâ
Åâðîïåéñêîãîñîþçà,êîòîðûåïîëó÷èëèîáîáùàþùååíàçâà-
íèå Ëèññàáîíñêèé äîãîâîð. Ýòîò äîãîâîð çàìåíèë ðàíåå
ïðåäëîæåííûéòåêñòÄîãîâîðàîââåäåíèèÊîíñòèòóöèèäëÿ
Åâðîïû(ÊîíñòèòóöèþÅÑ,«ÊîíñòèòóöèþäëÿÅâðîïû»).Íîâûé
äîãîâîðÿâëÿåòñÿî÷åðåäíûìïëàíîâûìïåðåñìîòðîìñîãëà-
øåíèéÅÑ,àíåèíñòðóìåíòîìóòâåðæäåíèÿçàâóàëèðîâàííîé
ðåäàêöèè«ÊîíñòèòóöèÿäëÿÅâðîïû».

ÂñâÿçèñýòèìËèññàáîíñêèéäîãîâîð,âñòóïèâøèéâñèëó
1äåêàáðÿ2009ãîäà,ñîõðàíÿÿâñåïðåäûäóùèåäîñòèæåíèÿ
«Êîíñòèòóöèÿ äëÿ Åâðîïû», ââåë ðÿä ñâîåâðåìåííûõ íîâà-
öèé, èìåþùèõ ñâîèì ðåçóëüòàòîì:þðèäè÷åñêîå îïðåäåëå-
íèåèçàêðåïëåíèåïðàâîñóáúåêòíîñòèÅÑñïîãëîùåíèåìòà-
êîãîäîñòàòî÷íîàìîðôíîãîñóáúåêòà,êàêÅâðîïåéñêîåñîîá-
ùåñòâî;ââåäåíèåíîâîéñèñòåìûðîòàöèèðóêîâîäñòâàÅÑ;ñ
2009 ã. ââåäåíèåâûáîðîâïîñòîÿííîãîïðåäñåäàòåëÿÅâðî-
ïåéñêîãîñîþçàñðîêîìíàäâàñïîëîâèíîéãîäà;îïðåäåëå-
íèåíîâîãîïîðÿäêàïðèíÿòèÿèóòâåðæäåíèÿïðàâîâûõàêòîâ
ÅÑèäð.Ëèññàáîíñêèéäîãîâîðñîäåðæèòèðÿääðóãèõíîâà-
öèé, êîòîðûå èìåþò öåëüþ ôîðìèðîâàíèå åäèíîãî åâðî-
ïåéñêîãîïðàâîâîãîïðîñòðàíñòâàèäàëüíåéøåãîâûðàâíèâà-
íèÿ ñîöèàëüíî-ýêîíîìè÷åñêèõ ñòàíäàðòîâ æèçíè âî âñåõ
ñòðàíàõ-ó÷àñòíèöàõÅÑ.

Ëèññàáîíñêèé äîãîâîð íå ñîäåðæèò â ñâîåì íàçâàíèè
ñëîâà«êîíñòèòóöèÿ»,íåóïîìèíàåòîñèìâîëàõÅÑèïî-ïðåæ-
íåìóíàçûâàåòïðàâîâûåàêòûÅÑ«ðåãëàìåíòàìè»è«äèðåê-

ïðîâåäåííûõ êîíñóëüòàòèâíûõ ðåôåðåíäóìîâ â ñòðàíàõ,
ñòðåìèâøèõñÿêîáðàçîâàíèþÅÑ,ñïîñîáñòâîâàëîóòâåðæäå-
íèþîñíîâçàêîíîäàòåëüñòâàÅâðîïåéñêîãîñîþçà.

Âïîñëåäñòâèè Ìààñòðèõòñêîå ñîãëàøåíèå äîïîëíÿëîñü
ïîëîæåíèÿìèÀìñòåðäàìñêîãî (1997 ã.)èÍèööêîãîäîãîâî-
ðîâ(2000ã.).Ïîñëåäíèéèçíèõêàñàëñÿâíóòðåííåéðåôîðìû
ÅÑ,ïðèíÿòèÿâÅÑñòðàíÖåíòðàëüíîéèÂîñòî÷íîéÅâðîïûñ
ïðåäîñòàâëåíèåìèììåñòèãîëîñîââèíñòèòóòàõÅÑ,ôîðìè-
ðîâàíèÿîáùåéâíåøíåéèîáîðîííîéïîëèòèêèÅÑ.Âêîíöå
2001 ã. ñïåöèàëüíî ñîçäàííûé Åâðîïåéñêèé êîíâåíò ïîñòà-
âèëñâîåéçàäà÷åéïîèñêïóòåéðåàëèçàöèèïîëîæåíèéÍèö-
öêîãîäîãîâîðàèïîä÷åðêíóëöåëåñîîáðàçíîñòüðàçðàáîòêè
èïðèíÿòèÿÊîíñòèòóöèèÅâðîñîþçà.Òàêèìîáðàçîì,âîïðîñ
î êîäèôèêàöèè êîíñòèòóöèîííîãî çàêîíîäàòåëüñòâà ÅÑ è
ôîðìàëèçàöèè êîíñòèòóöèîííîãî ïðàâà Åâðîñîþçà ïîëó÷èë
ñâîþàêòóàëèçàöèþëèøüâíà÷àëåXXIâ.

ÈäåèñîçäàíèÿÊîíñòèòóöèèÅÑêîððåëèðîâàëèñüèñáî-
ëååðàííèìèâçãëÿäàìèïîëèòèêîâ,ôèëîñîôîâèïðàâîâåäîâ
ïîñëåâîåííîé ýïîõè (60-80 ãã. XX â.), êîòîðûå óñìàòðèâàëè
öåëåñîîáðàçíîñòü ðàçðàáîòêè è ïðèíÿòèÿ ìåæäóíàðîäíîé
êîíñòèòóöèèïîäýãèäîéÎÎÍ.Âðåìÿïîäòâåðäèëîñëîæíîñòü
âîïëîùåíèÿýòèõèäåéâåäèíîìïèñàíîìàêòå,âðîäåíàöèî-
íàëüíûõ êîíñòèòóöèé. ×òî êàñàåòñÿ ðàçðàáîòêè è ïðèíÿòèÿ
Êîíñòèòóöèè Åâðîñîþçà, òî â XXI â. ÅÑ îáúåêòèâíî òðåáóåò
ïîëíîöåííîé ôîðìàëüíî-þðèäè÷åñêîé, à íå ìàòåðèàëüíîé
êîíñòèòóöèè.

Äîãîâîð î ïðèíÿòèè Êîíñòèòóöèè äëÿ Åâðîïû, áîëåå èç-
âåñòíûéêàêÊîíñòèòóöèÿÅâðîñîþçà,áûëïðèíÿòðåøåíèÿìè
Åâðîïåéñêîãîêîíâåíòàîò13èþíÿè10èþëÿ2003ã.èâíåñåí
18èþëÿ2003ã.íàóòâåðæäåíèåÏðåäñåäàòåëÿÅâðîïåéñêîãî
ÑîâåòàâÐèìå2.ÏðîåêòòåêñòàÊîíñòèòóöèèÅÑñîñòîÿëèç÷å-
òûðåõ÷àñòåéèïðèîáùåííûõêíåìó36ïðîòîêîëîâè50äåê-
ëàðàöèé.

Ïîñëåìíîãî÷èñëåííûõïîïðàâîêÊîíñòèòóöèÿÅâðîñîþçà
áûëàóòâåðæäåíàâðåäàêöèè12ÿíâàðÿ2006ã.èäîëæíàáû-
ëàâñòóïèòüâñèëóñ1íîÿáðÿ2006ãîäà,ïîñëåååðàòèôèêà-
öèèíàðåôåðåíäóìåèëèïóòåìïàðëàìåíòñêîéïðîöåäóðûâî
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2   ÊîíñòèòóöèîííûåàêòûÅâðîïåéñêîãîñîþçà.×.1.–Ê.,2005.–Ñ.311-511
(ÿç.óêð.).

3  ÑêðèïíþêÀ.Â.ÊóðññîâðåìåííîãîêîíñòèòóöèîííîãîïðàâàÓêðàèíû:àêà-
äåìè÷åñêîåèçäàíèå.–À.Â.Ñêðèïíþê.–Õàðüêîâ,2009.–Ñ.111.



øèõ äîñòèæåíèé åâðîïåéñêîé êîíñòèòóöèîííî-ïðàâîâîé
ìûñëè,à òàêæåîñíîâíûõêîíñòèòóöèîííûõàêòîâÅâðîïåéñ-
êîãîñîþçà,ñîäåðæàíèåêîòîðûõîïðåäåëÿåòñóùíîñòüêîíñ-
òèòóöèîííîãîïðàâàÅâðîïåéñêîãîñîþçàèÅâðîïûâöåëîì.

Êîíñòèòóöèîííîå ïðàâî Óêðàèíû, âîïëîùåííîå â íàöèî-
íàëüíîì îòðàñëåâîì çàêîíîäàòåëüñòâå, íå ñóùåñòâóåò èçî-
ëèðîâàííî,îíîâçàèìîäåéñòâóåòêàêñìåæäóíàðîäíûìïðà-
âîì,òàêèñðîæäàþùèìñÿêîíñòèòóöèîííûìïðàâîìÅâðîñî-
þçà. Ýòî âçàèìîäåéñòâèå îïðåäåëÿåòñÿ îïðåäåëåííûìè
ïðàâîâûìèìåõàíèçìàìè,ïîëó÷èâøèìèñâîåçàêðåïëåíèåâ
ÊîíñòèòóöèèÓêðàèíû.

Ñëåäóåòîòìåòèòü,÷òîâîïðîñûâçàèìîäåéñòâèÿêîíñòèòó-
öèîííîãî ïðàâà Óêðàèíû ñ êîíñòèòóöèîííûì ïðàâîì Åâðî-
ïåéñêîãîñîþçàíàõîäèòñÿâïîëåòåîðèèèïðàêòèêèñîîòíî-
øåíèÿ âíóòðèãîñóäàðñòâåííîãî (íàöèîíàëüíîãî) èìåæäóíà-
ðîäíîãî (íàäíàöèîíàëüíîãî) ïðàâà. Âåäü êîíñòèòóöèîííîå
ïðàâîÅÑÿâëÿåòñÿÿâëåíèåìíàäíàöèîíàëüíîãîïðàâàè,ñîîò-
âåòñòâåííî,ñîîòíîñèòñÿèâçàèìîäåéñòâóåòñíàöèîíàëüíûì
ïðàâîìÓêðàèíû,êàêèäðóãèåàêòûìåæäóíàðîäíîãîïðàâà.

Íåñìîòðÿíàçíà÷èòåëüíûåðàçëè÷èÿ,íàöèîíàëüíîåêîíñ-
òèòóöèîííîå ïðàâî è ìåæäóíàðîäíîå ïðàâî, â òîì ÷èñëå è
êîíñòèòóöèîííîåïðàâîÅÑ, âçàèìîäåéñòâóþòìåæäó ñîáîé.
Ôîðìû èõ âçàèìîäåéñòâèÿ íàïðÿìóþ çàâèñÿò îò äîêòðèí è
êîíöåïöèéñîîòíîøåíèÿâíóòðèãîñóäàðñòâåííûõèìåæäóíà-
ðîäíûõ ïðàâîâûõ ñèñòåì, êîòîðûå âîïëîùàþòñÿ â íàöèî-
íàëüíûõïðàâîâûõäîêòðèíàõ,ñèñòåìàõíàöèîíàëüíîãîçàêî-
íîäàòåëüñòâàèþðèäè÷åñêîéïðàêòèêåêàæäîãîîòäåëüíîâçÿ-
òîãîãîñóäàðñòâàìèðà.

Â íàóêå ìåæäóíàðîäíîãî ïðàâà íà ñåãîäíÿ ñóùåñòâóþò
äâå èñòîðè÷åñêè ñëîæèâøèåñÿ òåîðèè ñîîòíîøåíèÿ íàöèî-
íàëüíîãîèìåæäóíàðîäíîãîïðàâà:äóàëèñòè÷åñêàÿ (ïëþðà-
ëèñòè÷åñêàÿ)èìîíèñòè÷åñêàÿ-èòðèíàèáîëååðàñïðîñòðà-
íåííûåêîíöåïöèè(ïîäõîäû)ñîîòíîøåíèÿíàöèîíàëüíîãîè
ìåæäóíàðîäíîãî ïðàâà,ñôîðìèðîâàâøèåñÿ èñòîðè÷åñêè,
ïðîäîëæàþò ðàçâèâàòüñÿ è ñîâåðøåíñòâîâàòüñÿ: ðàâåíñòâà
ìåæäóíàðîäíîãîèíàöèîíàëüíîãîïðàâà,ïðèìàòàìåæäóíà-
ðîäíîãîïðàâàèïðèìàòàíàöèîíàëüíîãîïðàâà.

Ñòîðîííèêèäóàëèñòè÷åñêîéòåîðèè,âïåðâûåñôîðìóëè-
ðîâàííîéÕ.ÒðèïïåëåìèÄ.Àíöèëîòòè,ñ÷èòàþò,÷òîñèñòåìû

òèâàìè», à íå «çàêîíàìè»è «ðàìî÷íûìèçàêîíàìè», êàêýòî
ïðåäëàãàëîñüâïðîåêòåÅâðîêîíñòèòóöèè2005ãîäà.Èòàê,ñ
2009ã.èäåÿôîðìàëèçàöèè“êîíñòèòóöèîííîãîïðàâàÅÑ”ïî-
ëó÷èëà ñâîå íîðìàòèâíîå âîïëîùåíèå è ëîãè÷åñêîå çàâåð-
øåíèåâïåðâîìâìèðåíàäãîñóäàðñòâåííîìêîíñòèòóöèîí-
íîì àêòå. Ýòî áóäåò ñïîñîáñòâîâàòü çàêðåïëåíèþ â íàöèî-
íàëüíîì êîíñòèòóöèîííîì çàêîíîäàòåëüñòâå ðàöèîíàëüíûõ
ìåõàíèçìîââçàèìîäåéñòâèÿêîíñòèòóöèîííîãîïðàâàÓêðàè-
íûñêîíñòèòóöèîííûìïðàâîìÅÑ.

Âçàèìîäåéñòâèåíàöèîíàëüíîãîèåâðîïåéñêîãîêîíñòè-
òóöèîííîãîïðàâàòðåáóþòäîëæíîãîòåîðåòèêî-ìåòîäîëîãè-
÷åñêîãî îáåñïå÷åíèÿ. Â ÷àñòíîñòè, òðåáóþò îñíîâàòåëüíûõ
íàó÷íûõèññëåäîâàíèéïðîáëåìûòåîðèèèïðàêòèêèâçàèìî-
äåéñòâèÿíàöèîíàëüíîãîêîíñòèòóöèîííîãîïðàâàñìåæäóíà-
ðîäíûìïðàâîìèêîíñòèòóöèîííûìïðàâîìÅÑ.ÂÓêðàèíåñî-
îòâåòñòâóþùèå ïðàâîâûå èññëåäîâàíèÿ åäèíè÷íû.Îòå÷åñò-
âåííûåó÷åíûåâñâîèõèññëåäîâàíèÿõíåäîñòàòî÷íîâîñïðè-
íèìàþò è èñïîëüçóþò èäåè ó÷åíûõ-êîíñòèòóöèîíàëèñòîâ èç
ñòðàí-ó÷àñòíèöÅâðîïåéñêîãîñîþçàèòåìñàìûìîãðàíè÷è-
âàþòñåáÿââîçìîæíîñòèïðèîáùåíèÿêåâðîïåéñêîéêîíñòè-
òóöèîííî-ïðàâîâîéìûñëè.

Ñõîæèåòåíäåíöèèíàáëþäàþòñÿèâêîíñòèòóöèîííî-ïðà-
âîâîì îáðàçîâàíèè. Âîïðîñàì, ïîñâÿùåííûì âçàèìîäåé-
ñòâèþêîíñòèòóöèîííîãîïðàâàÓêðàèíûñ êîíñòèòóöèîííûì
ïðàâîì Åâðîïåéñêîãî ñîþçà, êàê ñîáñòâåííî è ïðîáëåìàì
åâðîïåéñêîãî êîíñòèòóöèîíàëèçìà, íå óäåëÿåòñÿ äîëæíîãî
âíèìàíèÿ.Âó÷åáíèêàõèó÷åáíûõïîñîáèÿõïîêîíñòèòóöèîí-
íîìó ïðàâó ñòðàí-ó÷àñòíèö ÅÑ ñîîòâåòñòâóþùèå ðàçäåëû
ñòàëè òðàäèöèîííûìè4. Â äàëüíåéøåì ñ öåëüþ ïîäãîòîâêè
ñïåöèàëèñòîââîáëàñòèêîíñòèòóöèîííîãîïðàâàÅÑáûëîáû
öåëåñîîáðàçíûì âêëþ÷èòü â èçó÷åíèå â êîíòåêñòå ó÷åáíûõ
äèñöèïëèí â ñôåðå êîíñòèòóöèîííîãî ïðàâà Óêðàèíû òåì,
ïîñâÿùåííûõ êîíñòèòóöèîííîìó ïðàâó è çàêîíîäàòåëüñòâó
Åâðîïåéñêîãîñîþçà.

ÊîíñòèòóöèîííîåïðàâîÅâðîïåéñêîãîñîþçàÿâëÿåòñÿîï-
ðåäåëÿþùèì äëÿ êîíñòèòóöèîííîé òåîðèè è ïðàêòèêè âñåõ
ñòðàíÑîâåòàÅâðîïû,âêëþ÷àÿÓêðàèíó.Ñîîòâåòñòâåííî,îò
áóäóùèõ ñïåöèàëèñòîâ-ïðàâîâåäîâ òðåáóþòñÿ çíàíèÿ ëó÷-
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4  SaganStanis³aw. PrawokonstytucyjneRP.–Warszawa,1999.–261s.



Ñëåäóåòó÷èòûâàòü,÷òîâíûíåøíèõóñëîâèÿõòåîðèèñîîò-
íîøåíèÿ âíóòðèãîñóäàðñòâåííîãî è ìåæäóíàðîäíîãî ïðàâ
äàæåïðèóñëîâèèçàâåðøåíèÿôîðìèðîâàíèÿêîíñòèòóöèîí-
íîãîïðàâàÅÑðàññìàòðèâàþòñÿïðåæäåâñåãî÷åðåçïðèçìó
ñîãëàñîâàíèÿìåæäóíàðîäíûõèâíóòðèãîñóäàðñòâåííûõïðà-
âîâûõíîðì6.

ÒàêÂ.Ãàâðèëîâïèøåò,÷òîñåãîäíÿíàèáîëååðàñïðîñòðà-
íåííûìè â ìåæäóíàðîäíî-ïðàâîâîé òåîðèè è ïðàêòèêå
ÿâëÿþòñÿ òåîðèè òðàíñôîðìàöèè, èíêîðïîðàöèè è èìïëå-
ìåíòàöèè ìåæäóíàðîäíûõ è âíóòðèãîñóäàðñòâåííûõ íîðì.
Êàê íàèáîëåå ðàñïðîñòðàíåííûå, ýòè òåîðèè âçàèìîäåé-
ñòâèÿ íàöèîíàëüíîãî è ìåæäóíàðîäíîãî ïðàâ íå ÿâëÿþòñÿ
åäèíñòâåííûìè. Ñåãîäíÿ òàêæå ïîëó÷èëè ðàñïðîñòðàíåíèå
òåîðèèðåöåïöèè,ãàðìîíèçàöèèèäð.

Âìåñòåñòåììîæíîñîãëàñèòüñÿ,÷òîèìåííîòåîðèÿèìï-
ëåìåíòàöèè, ò.å. îðãàíè÷åñêîãî ïðåîáðàçîâàíèÿ ìåæäóíà-
ðîäíûõ ïðàâîâûõ íîðì âî âíóòðèãîñóäàðñòâåííûå íîðìû,
êàê îñíîâíàÿ ôîðìà âçàèìîäåéñòâèÿ ìåæäóíàðîäíîãî è
âíóòðèãîñóäàðñòâåííîãî(íàöèîíàëüíîãî)ïðàâîñòàåòñÿíû-
íåíàèáîëååðàñïðîñòðàíåííîéíàïðàêòèêå7.Òåîðèÿèìïëå-
ìåíòàöèèçàêðåïëÿåòñÿÊîíñòèòóöèåéèçàêîíàìèÓêðàèíûè
îïðåäåëÿåòñóùíîñòü,ñîäåðæàíèåèôîðìûâçàèìîäåéñòâèÿ
íàöèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâà ñ ìåæäóíàðîäíûì
ïðàâîì,âòîì÷èñëåèêîíñòèòóöèîííûìïðàâîìÅÑ.

Îñíîâíîé Çàêîí â ÷. 1 ñò. 9 ÷åòêî îïðåäåëèë ìåõàíèçì
èìïëåìåíòàöèè ìåæäóíàðîäíûõ äîãîâîðîâ â íàöèîíàëüíîå
ïðàâî: “Äåéñòâóþùèå ìåæäóíàðîäíûå äîãîâîðû, ñîãëàñèå
íàîáÿçàòåëüíîñòüêîòîðûõäàíîÂåðõîâíîéÐàäîéÓêðàèíû,
ÿâëÿþòñÿ÷àñòüþíàöèîíàëüíîãîçàêîíîäàòåëüñòâàÓêðàèíû».

ÊîíñòèòóöèÿÓêðàèíûòàêæåñîäåðæèòîãîâîðêèîðàòèôè-
êàöèè ìåæäóíàðîäíûõ äîãîâîðîâ Óêðàèíû. Òàê, â ÷. 2 ñò. 9
ÊîíñòèòóöèèÓêðàèíûãîâîðèòñÿ,÷òî “çàêëþ÷åíèåìåæäóíà-
ðîäíûõ äîãîâîðîâ, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè Óêðàèíû,
âîçìîæíîòîëüêîïîñëåâíåñåíèÿñîîòâåòñòâóþùèõèçìåíå-
íèéâÊîíñòèòóöèþÓêðàèíû”.Ýòîïðåäîñòåðåæåíèåñëåäóåò
ó÷èòûâàòü íà âñåõ ñòàäèÿõ çàêëþ÷åíèÿ äîãîâîðîâ Óêðàèíû,

íàöèîíàëüíîãîèìåæäóíàðîäíîãîïðàâÿâëÿþòñÿäâóìÿðàâ-
íûìè,íîðàçíûìèïîñóòè,ñîäåðæàíèþèïðåäìåòóïðàâîâî-
ãîðåãóëèðîâàíèÿâçàèìîäåéñòâóþùèìèñèñòåìàìè.Òåîðèÿ
ïðèîðèòåòàâíóòðèãîñóäàðñòâåííîãîïðàâàíàäìåæäóíàðîä-
íûì,îñíîâàííàÿñîâåòñêèìèïðàâîâåäàìèÀ.Âûøèíñêèì,Ì.
Ñòðîãîâè÷åì,Ñ. Ãîëóíñêèì è äð., ðàññìàòðèâàëàìåæäóíà-
ðîäíîåïðàâîêàêñîâîêóïíîñòüíàöèîíàëüíîãîïðàâàðàçëè÷-
íûõñòðàíìèðà,òåìñàìûìîïðåäåëèëàîáúåêòèâíîåñóùåñò-
âîâàíèåòîëüêîîäíîéñèñòåìûïðàâà-íàöèîíàëüíîãîïðàâà.
ÑðàñïàäîìÑÑÑÐýòàìîíèñòè÷åñêàÿòåîðèÿïîòåðÿëàñâîå
çíà÷åíèåäëÿñîâðåìåííîéïðàâîâîéòåîðèèèïðàêòèêè.Ñî-
äåðæàíèåòåîðèèïðèìàòàìåæäóíàðîäíîãîïðàâà,îñíîâàí-
íîéÃ.Êåëüçåíîì,Ï.Ãóãåíõåéìîì,Ô.Äæåññåïîì,Ã.Ëóòåð-
ïàõòîì,Ë,Æ.Ññåëåì,Õ.×àéäîìèäð.,çàêëþ÷àåòñÿâþðèäè-
÷åñêîìâåðõîâåíñòâåìåæäóíàðîäíîãîïðàâàíàäíàöèîíàëü-
íûì.Âìåñòåñòåìïðèíöèïïðèìàòàìåæäóíàðîäíîãîïðàâà
íåìîæåòèìåòüíè÷åìíåîãðàíè÷åííûé,àáñîëþòíûéõàðàê-
òåð. Ïðèîðèòåòíîñòü ìåæäóíàðîäíîãî ïðàâà äîñòèãàåòñÿ
ëèøüïóòåìèìïëåìåíòàöèèíîðììåæäóíàðîäíîãîïðàâàâî
âíóòðèãîñóäàðñòâåííîåñïðåäîñòàâëåíèåìèìñîîòâåòñòâóþ-
ùåéþðèäè÷åñêîéñèëû.

ÂXXIâ.íàçâàííûåòåîðèèñîîòíîøåíèÿíàöèîíàëüíîãîè
ìåæäóíàðîäíîãîïðàâàïîäâåðãëèñüçíà÷èòåëüíîéìîäåðíè-
çàöèè,îíèòåðÿþòñâîåïåðâîíà÷àëüíîåçíà÷åíèå.Ïîìíåíèþ
àíãëèéñêîãî þðèñòà-ìåæäóíàðîäíèêà ß. Áðîóíëè, ñåãîäíÿ
âñå áîëüøå þðèñòîâ-ñïåöèàëèñòîâ ìåæäóíàðîäíîãî ïðàâà
ñòðåìÿòñÿèçáàâèòüñÿäèõîòîìèèìîíèçìàèäóàëèçìà5.

Ñõîæåãî âçãëÿäà ïðèäåðæèâàþòñÿ îòå÷åñòâåííûå ó÷å-
íûå-êîíñòèòóöèîíàëèñòû.Â÷àñòíîñòè,âñâîåâðåìÿèçâåñò-
íûéïðåäñòàâèòåëüõàðüêîâñêîéíàó÷íîéøêîëûïðàâàÞ.Òî-
äèêà ïèñàë, ÷òî ñîâðåìåííûå äîêòðèíû ìåæäóíàðîäíîãî
ïðàâàââîïðîñåñîîòíîøåíèÿìåæäóíàðîäíîãîèíàöèîíàëü-
íîãîïðàâïðåäñòàâëåíûøèðîêèìñïåêòðîìðàçëè÷íûõòåî-
ðèéñîîòíîøåíèÿýòèõïðàâîâûõñèñòåì.Ðàçíîîáðàçèåñîâ-
ðåìåííûõ òåîðèé ñîîòíîøåíèÿ íàöèîíàëüíîãî è ìåæäóíà-
ðîäíîãîïðàâñëåäóåòó÷èòûâàòüèïðèðàññìîòðåíèèâîïðî-
ñà î âçàèìîäåéñòâèè êîíñòèòóöèîííîãî ïðàâà Óêðàèíû è
êîíñòèòóöèîííîãîïðàâàÅÑ.
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5   Ìåæäóíàðîäíîåïðàâî.Îñíîâûòåîðèè/Ïîðåä.Â.Ã.Áóòêåâè÷à.–Ê.,2002.
–Ñ.253(ÿç.óêð.).

6  Ãàâðèëîâ Â.Â. Òåîðèÿ ñîãëàñîâàíèÿ ìåæäóíàðîäíûõ è âíóòðèãîñóäàð-
ñòâåííûõíîðì//Ãîñóäàðñòâîèïðàâî.–2005.-¹12.–Ñ.61,65-67

7  ÑêðèïííþêÀ.Â.ÊîíñòèòóöèîííîåïðàâîÓêðàèíû.Àêàäåìè÷åñêèéêóðñ.–
Ê.,2010.–Ñ.164(ÿç.óêð.).



ñòâîèïðèçíàíèèîòäåëüíûõèçíèõèñòî÷íèêàìèêîíñòèòóöè-
îííîãîïðàâàÓêðàèíû.Ýòàòðàäèöèÿìîæåòáûòüðàñïðîñò-
ðàíåíà è íà êîíñòèòóöèîííûå àêòû ÅÑ, êîòîðûåìîãóò áûòü
ðàòèôèöèðîâàíû â ñîîòâåòñòâèè ñ ïðîöåäóðîé, îïðåäåëåí-
íîéâñò.9ÊîíñòèòóöèèÓêðàèíû.

Òàêèñòî÷íèêàìèêîíñòèòóöèîííîãîïðàâàÓêðàèíûïðèíÿ-
òî ñ÷èòàòü òîëüêî äåéñòâóþùèå ìåæäóíàðîäíûå äîãîâîðû
(êîíâåíöèè,äåêëàðàöèè,ïàêòû,ñîãëàøåíèÿ,ïðîòîêîëû,óñ-
òàâû) Óêðàèíû â ñôåðå êîíñòèòóöèîííîãî ïðàâà (ìåæäóíà-
ðîäíûåäîãîâîðûâñôåðåêîíñòèòóöèîííî-ïðàâîâîãîñòàòó-
ñà÷åëîâåêàèãðàæäàíèíàèäð.).Ïðèýòîì,ðåæèììåæäóíà-
ðîäíûõ äîãîâîðîâ ðåãóëèðóåòñÿ íå òîëüêî ìåæäóíàðîäíûì
(Âåíñêèåêîíâåíöèèèïðî÷.),íîèíàöèîíàëüíûìçàêîíîäà-
òåëüñòâîì.

ÇàêîíÓêðàèíû“ÎìåæäóíàðîäíûõäîãîâîðàõÓêðàèíû”â
÷.2ñò.7îïðåäåëÿåòêðóãäåéñòâóþùèõìåæäóíàðîäíûõäîãî-
âîðîâ,ïîäëåæàùèõìåæäóíàðîäíîéðàòèôèêàöèè.Êìåæäó-
íàðîäíûìäîãîâîðàìÓêðàèíû,êîòîðûåìîãóòáûòüèñòî÷íè-
êàìèêîíñòèòóöèîííîãîïðàâà,îòíîñÿòñÿïîëèòè÷åñêèåäîãî-
âîðû(î÷ëåíñòâåâìåæäóíàðîäíûõîðãàíèçàöèÿõ,îêîëëåê-
òèâíîéáåçîïàñíîñòè,îïðåñëåäîâàíèèâîåííûõïðåñòóïíè-
êîâèäð.);äîãîâîðûïîâîïðîñàìãðàæäàíñòâà;äîãîâîðû,êà-
ñàþùèåñÿïðàâè ñâîáîä ÷åëîâåêàè ãðàæäàíèíà; äîãîâîðû
îáó÷àñòèèâìåæãîñóäàðñòâåííûõñîþçàõèäðóãèõìåæãîñó-
äàðñòâåííûõ îáúåäèíåíèÿõ (îðãàíèçàöèÿõ), ñèñòåìàõ êîë-
ëåêòèâíîéáåçîïàñíîñòè;äîãîâîðûîáèñòîðè÷åñêèõèêóëü-
òóðíûõ äîñòîÿíèÿõ óêðàèíñêîãî íàðîäà è òîìó ïîäîáíîå. Ê
ïåðå÷èñëåííûììåæäóíàðîäíûìäîãîâîðàììîãóòáûòüîòíå-
ñåíûèîòäåëüíûåïðàâîâûåàêòûÅÑ.

Ìåæäóíàðîäíûå äîãîâîðû Óêðàèíû, êîòîðûå ÿâëÿþòñÿ
èñòî÷íèêàìèêîíñòèòóöèîííîãîïðàâà,ïðèíÿòîðàçäåëÿòüíà
óíèâåðñàëüíûåèðåãèîíàëüíûå.Â÷àñòíîñòè,óíèâåðñàëüíûå
ìåæäóíàðîäíûåäîãîâîðûçàêëþ÷åíûâðàìêàõìåæäóíàðîä-
íûõ îðãàíèçàöèé, ÷ëåíîì êîòîðûõ ÿâëÿåòñÿ Óêðàèíà (ÎÎÍ,
ÎÁÑÅ,ÑÅ,Êîìèññèÿïîïðàâàì÷åëîâåêà,ÌÀÃÀÒÝ,ÞÍÅÑÊÎ,
ÂÎÇèäð.),àðåãèîíàëüíûåäîãîâîðûçàêëþ÷åíûÓêðàèíîéñî
ñòðàíàìè, êîòîðûå ÿâëÿþòñÿ ñòðàòåãè÷åñêèìè ïàðòíåðàìè
íàøåãîãîñóäàðñòâà(Áåëàðóñü,Ãðóçèÿ,Ëàòâèÿ,Ïîëüøà,ÐÔ,
Ðóìûíèÿ, Òóðöèÿ, Âåíãðèÿ, ×åõèÿ è äð.). Ñîîòâåòñòâåííî,

ïîñêîëüêó÷.1ñò.46Âåíñêîéêîíâåíöèèîïðàâåìåæäóíàðîä-
íûõ äîãîâîðîâ óñòàíàâëèâàåò, ÷òî ãîñóäàðñòâî íå âïðàâå
ññûëàòüñÿíàòîîáñòîÿòåëüñòâî,÷òîåãîñîãëàñèåíàîáÿçà-
òåëüíîñòüäëÿíåãîìåæäóíàðîäíîãîäîãîâîðàáûëîâûðàæå-
íî â íàðóøåíèå òîãî èëè èíîãî ïîëîæåíèÿ åãî âíóòðåííåãî
ïðàâà, êàñàþùåãîñÿ êîìïåòåíöèè çàêëþ÷àòü äîãîâîðû, êàê
íàîñíîâàíèåíåäåéñòâèòåëüíîñòèåãîñîãëàñèÿ,åñëèòîëüêî
òàêîå íàðóøåíèå íå áûëî ÿâíûì è íå êàñàëîñü íîðìû åãî
âíóòðåííåãîïðàâàîñîáîâàæíîãîçíà÷åíèÿ.

Âàæíîéãàðàíòèåéñîîòâåòñòâèÿìåæäóíàðîäíûìäîãîâî-
ðàì Óêðàèíû Êîíñòèòóöèè Óêðàèíû ÿâëÿþòñÿ ïîëíîìî÷èÿ
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, êîòîðûé ñîãëàñíî ñò. 87
Çàêîíà Óêðàèíû “ÎÊîíñòèòóöèîííîìÑóäå Óêðàèíû”ìîæåò
ðàññìàòðèâàòü âîïðîñ î êîíñòèòóöèîííîñòè äåéñòâóþùåãî
ìåæäóíàðîäíîãîäîãîâîðàèâñëó÷àåïðåäîñòàâëåíèÿçàêëþ-
÷åíèÿîíåñîîòâåòñòâèèìåæäóíàðîäíîãîäîãîâîðàÊîíñòèòó-
öèèÓêðàèíûâýòîìæåïðîèçâîäñòâåðåøàåòâîïðîñîíåêîí-
ñòèòóöèîííîñòèýòîãîäîãîâîðàèëèåãîîòäåëüíîé÷àñòè.Òî
åñòüÊîíñòèòóöèîííûéÑóäÓêðàèíûîñóùåñòâëÿåòïðåäâàðè-
òåëüíûéêîíñòèòóöèîííûéêîíòðîëüâîòíîøåíèèäåéñòâóþ-
ùèõìåæäóíàðîäíûõäîãîâîðîâ,ïîêîòîðûìÂåðõîâíàÿÐàäà
Óêðàèíûäîëæíàäàòüñîãëàñèåíàèõîáÿçàòåëüíîñòü.

Êàêèçâåñòíî,èìïëåìåíòàöèÿíîðììåæäóíàðîäíîãîïðà-
âà â äåéñòâóþùåå çàêîíîäàòåëüñòâî Óêðàèíû, êàê ïðàâèëî,
îñóùåñòâëÿåòñÿäâóìÿïóòÿìè:à)ïóòåìïðåäîñòàâëåíèÿñîîò-
âåòñòâóþùåéþðèäè÷åñêîéñèëûìåæäóíàðîäíûìäîãîâîðàì
Óêðàèíû â ñèñòåìå íîðìàòèâíî-ïðàâîâûõ àêòîâ Óêðàèíû; á)
ïóòåì ðåöåïöèè ñîîòâåòñòâóþùèõ íîðìàòèâíûõ ïîëîæåíèé
ìåæäóíàðîäíûõäîãîâîðîâÓêðàèíûâäåéñòâóþùèåêîíñòèòó-
öèîííûåàêòûÓêðàèíû.Ïðåäñòàâëÿåòñÿ,÷òîïåðñïåêòèâíûì
íàïðàâëåíèåì âçàèìîäåéñòâèÿ êîíñòèòóöèîííîãî ïðàâà Óê-
ðàèíûèêîíñòèòóöèîííîãîïðàâàÅÑáóäåòèìåííîèìïëåìåí-
òàöèÿîòäåëüíûõäîãîâîðîâÅÑêîíñòèòóöèîííîãîñîäåðæàíèÿ
âäåéñòâóþùååçàêîíîäàòåëüñòâîÓêðàèíû.Âñëó÷àåðàòèôè-
êàöèèÓêðàèíîéóêàçàííûõàêòîâÅÑîíèáóäóòñ÷èòàòüñÿñîñ-
òàâëÿþùåéíàöèîíàëüíîãîêîíñòèòóöèîííîãîïðàâà.

Ñåãîäíÿâîòå÷åñòâåííîéþðèäè÷åñêîéòåîðèèèïðàêòèêå
ñôîðìèðîâàëàñü îïðåäåëåííàÿ òðàäèöèÿ èìïëåìåíòàöèè
ìåæäóíàðîäíûõ äîãîâîðîâ â íàöèîíàëüíîå çàêîíîäàòåëü-
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Adaptation of national legislations to the requirements and
standardsofthelegislationofEuropeanUnionisveryimportantin
actual political-legal realities. It is also very important for
Ukrainianscientiststoreducethenationalconstitutional legisla-
tion inconformitywith theconstitutional legislationofEuropean
Union.

The implementation of the mentioned task is complicated
withthefactthat,incontrasttotheconstitutionsandconstitution-
alactsof theparticipatingcountriesofEuropeanUnionandthe
countriesthathavebeenorarecandidatesforentryintotheEU,
theConstitutionofUkrainedoesnotincludeseparatesectionsor
articles concerning the regulation of issues of cooperation of
nationallawwiththeEuropeanUnionlaw.

InteractionbetweennationalandEuropeanconstitutionallaw
requires proper theoretical and methodological supply. Issues,
concerning the theory and practice of cooperation of national
constitutional lawwith international lawandconstitutional lawof
EuropeanUnion,aresubjectsofthoroughscientificstudy.

TheconstitutionallawofUkraineisembodiedinthenational
constitutional lawofUkraineand it isnot isolated: theconstitu-
tional lawofUkrainebothcooperateswith international lawand
withthenascentconstitutionallawofEuropeanUnion.

The mentioned interaction is determined by specific legal
mechanismswhicharestipulatedintheConstitutionofUkraine.

Theconstitutional lawofEuropeanUnion isasupranational
phenomenonoflawand,appropriately,itcooperatesandcorre-
lateswiththenationallawofUkraineaswellasotheractsofonter-
nationallaw.

The thory of implementation is determined by the
Constitution and laws of Ukraine: it defines the nature, content
and formsof interactionbetween thenationalconstitutional law
withinternationallawandwiththeconstitutionallawofEuropean
Union.

The authority of the Constitutional Court of Ukraine is an
importantguaranteeofconformityoftheConstitutionofUkraine
with the international agreements of Ukraine. According to the
mentionedabove,issuesconcerningconstitutionalityofaninter-
national treaty that is in force shall be considered by the
ConstitutionalCourtofUkraineupontheconstitutionalpetitionof

ìåæäóíàðîäíûå äîãîâîðû, ðàòèôèöèðîâàííûå â êîíòåêñòå
âçàèìîäåéñòâèÿ Óêðàèíû - ÅÑ ñëåäóåò îòíîñèòü ê óíèâåð-
ñàëüíûì.

Òàêèì îáðàçîì, ìîæíî ïðåäïîëîæèòü, ÷òî â áëèæàéøåì
áóäóùåìÓêðàèíàèÅâðîïåéñêèéñîþçñìîãóòíàéòèíàèáî-
ëåå ýôôåêòèâíûåìåõàíèçìû ñáëèæåíèÿ è âçàèìîäåéñòâèÿ
íà óðîâíå ñâîèõ êîíñòèòóöèîííî-ïðàâîâûõ ñèñòåì, â ÷àñò-
íîñòè,íàóðîâíåâçàèìîäåéñòâèÿêîíñòèòóöèîííîãîïðàâàè
çàêîíîäàòåëüñòâà.Íî, óæåè ñåãîäíÿÊîíñòèòóöèÿè çàêîíû
Óêðàèíû,àòàêæåìåæäóíàðîäíûåäîãîâîðûïîçâîëÿþòîñó-
ùåñòâëÿòüâçàèìîäåéñòâèåêîíñòèòóöèîííîãîïðàâàÓêðàèíû
ñ êîíñòèòóöèîííûì ïðàâîì Åâðîïåéñêîãî ñîþçà ïóòåì èì-
ïëåìåíòàöèèàêòîâêîíñòèòóöèîííîãîçàêîíîäàòåëüñòâàÅÑâ
íàöèîíàëüíîåçàêîíîäàòåëüñòâîÓêðàèíû.

A. Skrypnyuk  

DoctorofLawSciences,professor,
academicianofNationalAcademy

ofLawSciencesofUkraine

Theconstitutionallaw

oftheindependentUkraineandthe

constitutionallawofEuropeanUnion:

theproblemsofrapprochementandinteraction

Summary

Acknowledgement of the independent Ukrainian state is
inseparably connected with the development of national law,
improvementofnationallegalsystemandtheirconvergencewith
theEuropeanUnionlaw.

The subject of the suggested research is the analysis of
developmentofconstitutional lawandtheconstitutional legisla-
tionofUkraine, theirconvergencewithcontemporaryEuropean
constitutionalism and constitutional legislation of European
Union.

18 19

ÀêòóàëüíûåïðîáëåìûñîâðåìåííîãîêîíñòèòóöèîíàëèçìàÊîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(54)`11



Ã. Àðóòþíÿí 

ÏðåäñåäàòåëüÊîíôåðåíöèèîðãàíîâ
êîíñòèòóöèîííîãîêîíòðîëÿñòðàííîâîéäåìîêðàòèè,

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêè
Àðìåíèÿ,äîêòîðþðèäè÷åñêèõíàóê,ïðîôåññîð

Àêòóàëüíûåïðîáëåìûñèñòåìíîñòè

èíåïðåðûâíîñòèêîíñòèòóöèîííîãîêîíòðîëÿ

Ñåãîäíÿ íåò íåîáõîäèìîñòè äîêàçûâàòü, ÷òî âî ìíîãèõ
ñòðàíàõ çà ïîñëåäíèå äåñÿòèëåòèÿ êîíñòèòóöèîííûé êîíò-
ðîëüñûãðàëèñêëþ÷èòåëüíîâàæíóþðîëüâîáåñïå÷åíèèñòà-
áèëüíîñòèèäèíàìè÷íîñòèîáùåñòâåííîãîðàçâèòèÿ.

Íåñîìíåííîè òî, ÷òî ñîâðåìåííûéìèð, ïðåæäå âñåãî,
îòëè÷àåòñÿ íåóñòîé÷èâîñòüþ, öåííîñòíî-ñèñòåìíîé íåñòà-
áèëüíîñòüþ,ñîöèàëüíûìèâçðûâàìè.

Î÷åâèäíî òàêæå, ÷òî â óñëîâèÿõ îáùåñòâåííîé
òðàíñôîðìàöèè íàáëþäàåòñÿ ïðîöåññ äåôîðìèðîâàíèÿ
êîíñòèòóöèîííî-ïðàâîâûõ öåííîñòåé â îáùåñòâåííîé ïðàê-
òèêåèõàðàêòåðíûìñòàíîâèòñÿäåôèöèòêîíñòèòóöèîíàëèç-
ìàâîáùåñòâå.

Îáýòîìíåäâóñìûñëåííîñâèäåòåëüñòâóþòêàòàêëèçìûâ
àðàáñêîììèðå,ìíîãîöâåòíûåðåâîëþöèèâñòðàíàõïîñòñî-
âåòñêîãîïðîñòðàíñòâà.

Çàïîñëåäíèåäåñÿòüëåòÿðåãóëÿðíîïðîâîäèëñèñòåì-
íûéàíàëèçïðîöåññîâêîíñòèòóöèîííîãîðàçâèòèÿâóñëîâè-
ÿõîáùåñòâåííîéòðàíñôîðìàöèèèïðèø¸ëêóáåæäåíèþ,÷òî
äåôîðìèðîâàíèåêîíñòèòóöèîííî-ïðàâîâûõöåííîñòåéâîá-
ùåñòâåííîéïðàêòèêåïðèîáðåòàåòñèñòåìíûéèóãëóáëÿ-
þùèéñÿõàðàêòåð. ÏðîÿâëÿåòñÿàíòàãîíèçììåæäóÊîíñòè-
òóöèåéèêîíñòèòóöèîííîéïðàêòèêîé,ìåæäóêîíñòèòóöèîííî
ïðîâîçãëàø¸ííîéèðåàëüíîñóùåñòâóþùåéñèñòåìîéñîöè-
àëüíûõöåííîñòåé.ßâïîëíîéìåðåïîääåðæèâàþâûñêàçû-

the President of Ukraine, the Cabinet of Ministers of Ukraine.
Whenopinionsonnon-conformityofan international treatywith
theConstitutionofUkraineareprovided,theConstitutionalCourt
ofUkrainewithin thesameproceedingsshall resolve the issues
concerning unconstitutionality of this treaty or separate parts
thereof.

TheinternationaltreatiesofUkraine,whicharethesourcesof
constitutionallaw,aredividedintouniversalandregional.Theuni-
versal international agreements are concluded in the frames of
theinternationalorganization,amemberofwhichUkraineis.The
regionalinternationalagreementsareconcludedbyUkrainewith
thecountries,whicharestrategicpartnersofUkraine.

Appropriately,theinternationaltreatiesconcludedinthecon-
textofcooperationbetweenUkraine-EU,shouldbeclassifiedas
universal.
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èíäèâèäóàëüíûõêîíñòèòóöèîííûõæàëîáïðèçíàëíîðìûçà-
êîíîâíåêîíñòèòóöèîííûìè.Ýòèðåøåíèÿîòíîñèëèñüòàêæåê
öåëûì ïðàâîâûì èíñòèòóòàì. Îäíàêî âñå äðóãèå ñóáúåêòû
èìåëè ïðàâî îáðàùåíèÿ â ÊîíñòèòóöèîííûéÑóä â ïîðÿäêå
àáñòðàêòíîãîíîðìîêîíòðîëÿ,íîýòîíåáûëîñäåëàíî.

Ìûóáåæäåíû,÷òîïîäîáíàÿêàðòèíàâîìíîãîìîáóñëîâ-
ëåíàñèñòåìíîéíåïîëíîöåííîñòüþñóùåñòâóþùèõìîäåëåé
êîíñòèòóöèîííîãî êîíòðîëÿ è íàäçîðà, òðåáóþùåãî íîâîãî
ìåòîäîëîãè÷åñêîãîïîäõîäàêîáåñïå÷åíèþâåðõîâåíñòâà
èìåííîæèâîéÊîíñòèòóöèè.

ßóæåèìåëâîçìîæíîñòüâîáùèõ÷åðòàõïðåäñòàâèòüýòó
êîíöåïöèþíàìåæäóíàðîäíûõ êîíôåðåíöèÿõ âÁàòóìè,Ñî-
ôèèèÐèãå.Ñåãîäíÿõî÷óàêöåíòñäåëàòüíàñëåäóþùèõîáñ-
òîÿòåëüñòâàõ:

1. Äåéñòâóþùèåâìèðåìîäåëèêîíñòèòóöèîííîãîêîíò-
ðîëÿèíàäçîðà,íàíàøâçãëÿä,íåâïîëíîéìåðåîáåñïå÷è-
âàþòñèñòåìíûéèíåïðåðûâíûéõàðàêòåðââûÿâëåíèè,îöåí-
êåèâîññòàíîâëåíèèíàðóøåííîãîêîíñòèòóöèîííîãîáàëàíñà
âîáùåñòâåííîéïðàêòèêåèíåâïîëíîéìåðåîòâå÷àþòâûçî-
âàìâðåìåíè.

2. Íåñâîåâðåìåííîå âîññòàíîâëåíèå íàðóøåííîãî
êîíñòèòóöèîííîãî áàëàíñà ïðèâîäèò ê íàêîïëåíèþ îòðèöà-
òåëüíîé îáùåñòâåííîé ýíåðãèè, ÷òî, íàáèðàÿ êðèòè÷åñêóþ
ìàññó,ïðèâîäèòêñîöèàëüíûìâçðûâàìèäåñòàáèëüíîñòè.

3. Íåò ñèñòåìíîãî è îðãàíè÷åñêîãî âçàèìîäåéñòâèÿ â
ôóíêöèîíàëüíîéäåÿòåëüíîñòèèíñòèòóòîââëàñòèïîîñóùåñ-
òâëåíèþêîíñòèòóöèîííîãîêîíòðîëÿ.

4. Ïîêàãîñóäàðñòâîíåïðèçíàåòèíåîáåñïå÷èâàåòïðà-
âî ÷åëîâåêà íà êîíñòèòóöèîííîå ïðàâîñóäèå, íåâîçìîæíî
ðåàëüíîãàðàíòèðîâàòüâåðõîâåíñòâîïðàâî.

5. Ñèñòåìíîñòü è íåïðåðûâíîñòü êîíñòèòóöèîííîãî
êîíòðîëÿâîçìîæíûëèøüïðèâíåäðåíèèöåëîñòíîéñèñòåìû
ïîñòîÿííîéêîíñòèòóöèîííîéäèàãíîñòèêèèìîíèòîðèíãà.

Ïÿòîå èç ïåðå÷èñëåííûõ ïîëîæåíèé ïðåäïîëàãàåò, ÷òî
ïîîñòàëüíûìïîëîæåíèÿìäîëæíûáûòüíàéäåíûàäåêâàòíûå
ðåøåíèÿ,÷òîáûâíåäðèòüäàííóþñèñòåìó.Òóòêëþ÷åâîåçíà-
÷åíèåèìååòðàñêðûòèåñóùíîñòèñèñòåìíîñòèèíåïðåðûâ-
íîñòèêîíñòèòóöèîííîéäèàãíîñòèêèèìîíèòîðèíãà.

Ïîíÿòèå «äèàãíîñòèêà» èìååò ãðå÷åñêîå ïðîèñõîæäå-

âàíèå ìíîãîóâàæàåìîãî Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî
ÑóäàÐîññèéñêîéÔåäåðàöèèÂàëåðèÿÄìèòðèåâè÷àÇîðüêè-
íàîòîì,÷òî“...ðåàëüíîñòüíàøåéæèçíèðåãðåññèâíà”1.
Êñîæàëåíèþ,ýòîíåòîëüêîôàêò,íîèäèàãíîçñåãîäíÿø-
íåéñîöèàëüíîéäåéñòâèòåëüíîñòè.

Âîçíèêàåò îáúåêòèâíûé âîïðîñ, êàê âñå ýòî ñâÿçàíî ñ
ôóíêöèîíèðîâàíèåìèíñòèòóòàêîíñòèòóöèîííîãîêîíòðîëÿè
êîíêðåòíîéðîëüþêîíñòèòóöèîííîéþñòèöèèâýòîéñèñòåìå?

Ìûóáåæäåíû,÷òîñâÿçüîðãàíè÷åñêàÿèíåïîñðåäñòâåí-
íàÿ. Äåëî â òîì, ÷òî òàê íàçûâàåìàÿ ðåãðåññèâíàÿ ðåàëü-
íîñòü,âïåðâóþî÷åðåäü,-ðåçóëüòàòñèñòåìíîãîíàðóøåíèÿ
êîíñòèòóöèîííîãî áàëàíñà â îáùåñòâåííîé ïðàêòèêå, ÷òî
ñâîåâðåìåííîíåâûÿâëÿåòñÿèíåâîññòàíàâëèâàåòñÿ.Àýòî
îçíà÷àåò, ÷òî ïðàêòè÷åñêè íå îáåñïå÷èâàåòñÿ âåðõîâåíñòâî
ÎñíîâíîãîÇàêîíàñòðàíû.Âðåçóëüòàòå-ïðèíàëè÷èèÊîíñ-
òèòóöèè,Ïàðëàìåíòàèñóäîâíåëüçÿãîâîðèòüîñóùåñòâîâà-
íèè àäåêâàòíîãî óðîâíÿ êîíñòèòóöèîíàëèçìà, ïàðëà-
ìåíòàðèçìàèïðàâîñóäèÿ.

Òî, ÷òî äåëàåòñÿ êîíñòèòóöèîííûìè ñóäàìè ñåãîäíÿ,
íåñìîòðÿ íà àðõèâàæíîñòü ýòîé ìèññèè, âñå-òàêè íîñèò
äèñêðåòíûé,ôðàãìåíòàëüíûéõàðàêòåð, íåîáåñïå÷èâàåò
íåîáõîäèìîé ïîñëåäîâàòåëüíîñòè è ñèñòåìíîé íåï-
ðåðûâíîñòèââûÿâëåíèè,îöåíêåèâîññòàíîâëåíèèíàðóøåí-
íîãîêîíñòèòóöèîííîãîáàëàíñàâîáùåñòâå.

ßíåñ÷èòàþíåîáõîäèìûìãîâîðèòüîäåÿòåëüíîñòèäðó-
ãèõ èíñòèòóòîâ ãîñóäàðñòâåííîé âëàñòè ïî îñóùåñòâëåíèþ
êîíñòèòóöèîííîãî êîíòðîëÿ èëè íàäçîðà. Òóò äîìèíèðóþ-
ùèìÿâëÿåòñÿïîëíîåîòñóòñòâèåñèñòåìíîñòèèïîñëå-

äîâàòåëüíîñòè.Íàãëÿäíûì ïðèìåðîììîæåò ñëóæèòü õîòÿ
áûòîòôàêò,÷òîâîìíîãèõíàøèõñòðàíàõçàïîñëåäíèåãîäû
ãëàâû ãîñóäàðñòâ, ïàðëàìåíòû, ïðàâèòåëüñòâà ïðàêòè÷åñêè
íåîáðàùàþòñÿâêîíñòèòóöèîííûåñóäûïîâîïðîñàìêîíñòè-
òóöèîííîñòè ïðàâîâûõ àêòîâ. Îçíà÷àåò ëè ýòî, ÷òî â íàøèõ
ñòðàíàõïåðåñòàëèïðèíèìàòüèïðèìåíÿòüíåêîíñòèòóöèîí-
íûåàêòûèëèíîðìû.Êñîæàëåíèþ,íåò.Ðåàëüíàÿäåéñòâè-
òåëüíîñòüäðóãàÿ.Íàïðèìåð,òîëüêîçàïîñëåäíèå÷åòûðåãî-
äàÊîíñòèòóöèîííûéÑóäÀðìåíèèïî43äåëàìíàîñíîâàíèè
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1 Çîðüêèí Â.Ä. Ñîâðåìåííûé ìèð, ïðàâî è Êîíñòèòóöèÿ. - Ì., “ÍÎÐÌÀ”,
2010.-Ñ.6.



íèå (diagnostikos) è õàðàêòåðèçóåò îïðåäåëåííûé ïðî-
öåññ âûÿâëåíèÿ ñèñòåìíîé öåëîñòíîñòè è ôóíêöèî-

íàëüíîé äååñïîñîáíîñòè èññëåäóåìîãî îáúåêòà ñ ó÷å-

òîìñîïîñòàâèìîñòèîñíîâíûõïàðàìåòðîâåãîôóíêöèî-

íèðîâàíèÿ ñ êðèòåðèàëüíûìè îñíîâàìè çàïðîãðàììè-

ðîâàííîãîèåñòåñòâåííîãîñîñòîÿíèÿäàííîãîîáúåêòà.

Ïîíÿòèå êîíñòèòóöèîííàÿ äèàãíîñòèêà îõâàòûâàåò

âåñü ïðîöåññ îöåíêè êîíñòèòóöèîííîñòè â îáùåñòâå,

âûÿâëåíèÿ ñîîòâåòñòâèÿ ðåàëüíûõ îáùåñòâåííûõ îò-

íîøåíèé êîíñòèòóöèîííî óñòàíîâëåííûì íîðìàì è

ïðèíöèïàì. Êîíñòèòóöèîííàÿ äèàãíîñòèêà - ñïîñîá è âîç-
ìîæíîñòüîïðåäåëåíèÿñòåïåíèôóíêöèîíàëüíîéäååñïîñîá-
íîñòèîáùåñòâåííîãîîðãàíèçìàâöåëîì.Îíàíåîáõîäèìà,â
ïåðâóþ î÷åðåäü, äëÿ âûÿâëåíèÿ èñòèííîãî ñîñòîÿíèÿ è
òåíäåíöèéðàçâèòèÿêîíñòèòóöèîíàëèçìàâîáùåñòâå.

Îáúåêòîì êîíñòèòóöèîííîé äèàãíîñòèêè ÿâëÿåòñÿ

îáùåñòâåííàÿæèçíüâöåëîìè,â÷àñòíîñòè,ôóíêöèîíèðîâà-
íèåèíñòèòóòîââëàñòè.

Êîíñòèòóöèîííàÿäèàãíîñòèêàäîëæíàáàçèðîâàòüñÿ

íàñëåäóþùèõîñíîâíûõïðèíöèïàõ:

-âðåæèìåíåïðåðûâíîãîôóíêöèîíèðîâàíèÿâûÿâëåíèå
ëþáîãîíàðóøåíèÿêîíñòèòóöèîííîãîðàâíîâåñèÿ;

-ñâîåâðåìåííîåîïðåäåëåíèåõàðàêòåðàíàðóøåíèÿ;
-íàîñíîâåñèñòåìíîãîàíàëèçàïðåäëîæåíèåìåõàíèç-
ìîâèñïîñîáîââîññòàíîâëåíèÿêîíñòèòóöèîííîñòè;

- ãàðàíòèðîâàíèå íåäîïóùåíèÿ íîâîãî íàðóøåíèÿ ïðè
âîññòàíîâëåíèèôóíêöèîíàëüíîãîðàâíîâåñèÿ.

ÂÂåñòíèêå«Êîíñòèòóöèîííîåïðàâîñóäèå»(2010,N4,ñ.
28-42) ÿ ïðåäëàãàë ñîîòâåòñòâóþùóþìåòîäèêó ïðîâåäåíèÿ
íåïðåðûâíîéêîíñòèòóöèîííîéäèàãíîñòèêè,êîòîðàÿïîçâî-
ëÿåòâñåñòîðîííåèöåëîñòíîîõàðàêòåðèçîâàòüêîíñòèòóöè-
îííîñòüèññëåäóåìûõîáùåñòâåííûõîòíîøåíèé.Îäíàêîäè-
àãíîñòèêà-ýòîòîëüêîòàêíàçûâàåìàÿòåõíè÷åñêàÿñòîðîíà
âîïðîñà. Îíà íåîáõîäèìà äëÿ ïðèíÿòèÿ ñîîòâåòñòâóþùèõ
ôóíêöèîíàëüíûõ ðåøåíèé äëÿ âîññòàíîâëåíèÿ è îáåñïå÷å-
íèÿêîíñòèòóöèîííîãîðàâíîâåñèÿâîáùåñòâåííîéæèçíè.À
ýòî òðåáóåò îñóùåñòâëåíèÿ ïîñòîÿííîãî êîíñòèòóöèîííîãî
ìîíèòîðèíãàíàîñíîâåïðîâåäåííîéäèàãíîñòèêè.

Îñíîâíûìèçàäà÷àìè êîíñòèòóöèîííîãîìîíèòîðèíãàâ
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óñëîâèÿõîáùåñòâåííîéòðàíñôîðìàöèè,â÷àñòíîñòè,ÿâëÿ-
þòñÿ:

-âûÿâëåíèåèîöåíêàäåôèöèòàêîíñòèòóöèîííîñòèâìè-
ðîâîççðåí÷åñêî-èäåîëîãè÷åñêîéñôåðå;

- îöåíêà âíóòðèêîíñòèòóöèîííûõ äåôîðìàöèé, âûÿâëå-
íèåïðè÷èíýòèõäåôîðìàöèéèðàçðàáîòêàìåõàíèçìîâ
èõïðåîäîëåíèÿ;

- ïðåîäîëåíèå äåôîðìèðîâàííîãî âîñïðèÿòèÿ îñíîâî-
ïîëàãàþùèõêîíñòèòóöèîííûõöåííîñòåéèïðèíöèïîââ
îáùåñòâå,ïîâûøåíèåóðîâíÿêîíñòèòóöèîííîãîïðàâî-
ñîçíàíèÿ;

-îáåñïå÷åíèåíåîáõîäèìîãîóðîâíÿêîíñòèòóöèîíàëèçà-
öèèïîëèòè÷åñêîãîïîâåäåíèÿèíñòèòóòîââëàñòèèñî-
öèàëüíîãîïîâåäåíèÿëè÷íîñòè;

-óñòðàíåíèåäåôèöèòàêîíñòèòóöèîííîñòèâñôåðåçàêî-
íîäàòåëüñòâà è äðóãèõ ôîðìàõ ïðàâîòâîð÷åñêîé äåÿ-
òåëüíîñòè;

-íåäîïóùåíèåäåôîðìàöèéêîíñòèòóöèîííûõöåííîñòåé
èïðèíöèïîââïðàâîïðèìåíèòåëüíîéïðàêòèêå;

- ñèñòåìíîå îáåñïå÷åíèå êîíñòèòóöèîííîñòè ãîñóäàð-
ñòâåííîãîóïðàâëåíèÿ;

-âûÿâëåíèåèó÷åòòðàíñíàöèîíàëüíûõêðèòåðèåâîöåíêè
ñîöèàëüíîãîïîâåäåíèÿ÷åëîâåêàèâëàñòè.

Ñðàâíèòåëüíûé àíàëèç êîíñòèòóöèîííîé çàêîííîñòè íå
òîëüêîâñòðàíàõíîâîé,íîèñòàðîéäåìîêðàòèèïîêàçûâàåò,
÷òî íåò îïðåäåëåííîé ñèñòåìíîñòè â ðåøåíèèïåðå÷èñëåí-
íûõçàäà÷.Îíèâáîëüøåéìåðåñòàíîâÿòñÿîáúåêòîìïîëèòè-
÷åñêèõèíòðèã,÷åìïðàâîâîãîðåãóëèðîâàíèÿ.

Àíàëèç äàííîé ïðîáëåìàòèêè ïðèâåë íàñ ê âûâîäó, ÷òî
îáåñïå÷åíèåñèñòåìíîñòèèïîëíîöåííîñòèêîíñòèòóöèîííî-
ãîìîíèòîðèíãàâîçìîæíîòîëüêîïðèãëóáîêîìó÷åòåñëåäóþ-
ùèõîáñòîÿòåëüñòâ:

1. Ôóíêöèîíèðîâàíèåñîöèàëüíîéñèñòåìûêàêöåëîñò-
íîãîîðãàíèçìàèìååòìíîãîïëàíîâûéèåðàðõè÷åñêèéõàðàê-
òåð,îñíîâîéêîòîðîãîÿâëÿåòñÿãàðàíòèðîâàíèåèîáåñïå÷å-
íèåâåðõîâåíñòâàïðàâà.

2. Ãëàâíàÿ ìèññèÿ èììóííîé ñèñòåìû îáùåñòâåííîãî
îðãàíèçìà–ñîõðàíåíèåôóíêöèîíàëüíîãîêîíñòèòóöèîííîãî
áàëàíñàèñòàáèëüíîñòè,òàêêàêíåâîññòàíîâëåíèåíàðóøåí-
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çèäåíò ÿâëÿåòñÿ ãàðàíòîì Êîíñòèòóöèè» (ñì. Êîíñòèòóöèÿ
ÐîññèéñêîéÔåäåðàöèè,ñò.80,ïóíêò2);«Ïðåçèäåíòîáåñïå-
÷èâàåòíîðìàëüíîåôóíêöèîíèðîâàíèåêîíñòèòóöèîííûõîð-
ãàíîâ èëè äåìîêðàòè÷åñêèõ èíñòèòóòîâ» (ñì. Êîíñòèòóöèè:
Ïîðòóãàëèè(ñò.120),Ñëîâàêèè(ñò.101,ïóíêò1)èò.ä.).

Â ïðàâîâîì ãîñóäàðñòâå îñíîâíàÿ ôóíêöèÿ Ïðåçèäåíòà
çàêëþ÷àåòñÿèìåííîâãàðàíòèðîâàíèèïîñòóïàòåëüíîãîðàç-
âèòèÿ êîíñòèòóöèîíàëèçìà â ñòðàíå. Ñ ó÷åòîì òîãî îáñòîÿ-
òåëüñòâà,÷òîðåøåíèåýòîéçàäà÷èïðåäïîëàãàåòòàêæåñèñ-
òåìíîå âûÿâëåíèå, îöåíêó è âîññòàíîâëåíèå íàðóøåííîãî
êîíñòèòóöèîííîãî áàëàíñà íàîñíîâå ïðàâîâûõìåõàíèçìîâ,
Ïðåçèäåíò ñòàíîâèòñÿ ïðèíöèïèàëüíûì çâåíîì èììóííîé
ñèñòåìûîáùåñòâåííîãîîðãàíèçìà.Íàìïðåäñòàâëÿåòñÿ,÷òî
ñ ó÷åòîì ýòîãî îáñòîÿòåëüñòâà íåîáõîäèìî êîíñòèòóöèîííî
ïðåäóñìîòðåòü ïîëíîìî÷èå è îáÿçàííîñòü Ïðåçèäåíòà ïî
ïðîâåäåíèþïîñòîÿííîéêîíñòèòóöèîííîéäèàãíîñòèêèñó÷å-
òîìôóíêöèîíàëüíûõ ïîëíîìî÷èé äðóãèõ èíñòèòóòîâ âëàñòè.
Íûíåøíèåîáùåïðèíÿòûåôóíêöèîíàëüíûå,ïðîòèâîâåñíûåè
ñäåðæèâàþùèåïîëíîìî÷èÿ Ãëàâû ãîñóäàðñòâà, â òîì ÷èñëå
íàóðîâíåâçàèìîîòíîøåíèéÏàðëàìåíò-Ïðåçèäåíòâîáëàñòè
çàêîíîäàòåëüíîéïîëèòèêè,àòàêæåêàêèíèöèàòîðàêîíñòèòó-
öèîííûõèçìåíåíèéèëèêàêîáðàùàþùåãîñÿâÊîíñòèòóöèîí-
íûéÑóäñóáúåêòà, íåäîñòàòî÷íûäëÿ  ïîëíîöåííîãî ó÷àñòèÿ
Ïðåçèäåíòàâîáùåìïðîöåññåêîíñòèòóöèîííîãîìîíèòîðèí-
ãà.Îñîáåííîâñòðàíàõíîâîéäåìîêðàòèèíûíåçàäåéñòâîâà-
íûíåôîðìàëüíûå,òåíåâûåìåõàíèçìûêîíñòèòóöèîííîéäè-
àãíîñòèêè, ÷òî î÷åíü îïàñíî è íåñîâìåñòèìî ñ ïðèíöèïîì
ïðàâîâîãîãîñóäàðñòâà.ÊîíñòèòóöèÿäîëæíàîáÿçûâàòüÏðå-
çèäåíòàîáåñïå÷èâàòüïðîâåäåíèåïîñòîÿííîéêîíñòèòóöèîí-
íîéäèàãíîñòèêèñó÷¸òîìôóíêöèîíàëüíîéðîëèâñåõêîíñòè-
òóöèîííûõ ñóáúåêòîâ. Ýòî ïðèâåäåò òàêæå ê òîìó, ÷òî Ãëàâà
ãîñóäàðñòâà çàéìåò àêòèâíóþ ïîçèöèþ â îñóùåñòâëåíèè
àáñòðàêòíîãîñóäåáíîãîêîíñòèòóöèîííîãîêîíòðîëÿ.

Ñõåìàòè÷íî ýòó ñèñòåìó ìîæíî ïðåäñòàâèòü â ñëåäóþ-
ùåéôîðìå(ñì.Ñõåìó).

Â äàííîé ñõåìå íå ïîä÷åðêíóòà ôóíêöèîíàëüíàÿ ðîëü
êàæäîãî èíñòèòóòà âëàñòè â îòíîøåíèè ôóíêöèîíèðîâàíèÿ
ñèñòåìûïîñòîÿííîãîêîíñòèòóöèîííîãîìîíèòîðèíãà,êðîìå
ïðåçèäåíòñêîãîèíñòèòóòà.Ïîñëåäíåìóîòâîäèòñÿêëþ÷åâàÿ

íîãî áàëàíñà ñòàíîâèòñÿ ïðè÷èíîé íàêîïëåíèÿîòðèöàòåëü-
íîéîáùåñòâåííîéýíåðãèè,÷òî,íàáèðàÿêðèòè÷åñêóþìàññó,
ìîæåòïðèâåñòèêîáùåñòâåííûìêàòàêëèçìàì.

3. Ñèñòåìàêîíñòèòóöèîííîéäèàãíîñòèêèèìîíèòîðèí-
ãà,êàêêîíòðîëèðóþùàÿñèñòåìà,äîëæíàôóíêöèîíèðîâàòüâ
ñâîéñòâåííîìåéïîðÿäêåíåïðåðûâíîñòèèîòíîñèòåëüíîíå-
çàâèñèìî,íàîñíîâå÷åòêîãîíîðìàòèâíîãîðåãóëèðîâàíèÿ.

4. Ëþáàÿîáùåñòâåííàÿïàòîëîãèÿäîëæíààêòèâèçèðî-
âàòüèïðèâîäèòü âäåéñòâèåâñþñèñòåìóêîíñòèòóöèîííîé
ñàìîçàùèòû.

×åìîòëè÷àþòñÿïîíÿòèÿ «êîíñòèòóöèîííûéêîíòðîëü»è
«êîíñòèòóöèîííûé ìîíèòîðèíã». Ìû ñ÷èòàåì, ÷òî ñèñòåìà
êîíñòèòóöèîííîãîêîíòðîëÿ,îäíèìèçîñíîâíûõçâåíüåâêî-
òîðîéÿâëÿåòñÿñóäåáíûéêîíñòèòóöèîííûéêîíòðîëü,òîëüêî
íàîïðåäåëåííîìóðîâíåñèñòåìíîãîèíåïðåðûâíîãîôóíê-
öèîíèðîâàíèÿìîæåòïðåäñòàâëÿòüñÿêàêöåëîñòíàÿñèñòåìà
êîíñòèòóöèîííîãî ìîíèòîðèíãà. Â äàííîì êîíòåêñòå «êîíò-
ðîëü»–ýòîôóíêöèÿ,«ìîíèòîðèíã»–ôîðìàðåàëèçàöèèýòîé
ôóíêöèè, «äèàãíîñòèêà» – ìåõàíèçì ðåàëèçàöèè äàííîé
ôóíêöèè.Ïîñóùåñòâó,êîíòðîëüâíàñòîÿùååâðåìÿîñó-
ùåñòâëÿåòñÿ ïîñðåäñòâîì äèñêðåòíîãî ñîïîñòàâëåíèÿ

îáúåêòàññàìîéÊîíñòèòóöèåé,àìîíèòîðèíãïðåäïîëà-

ãàåò ñèñòåìíîå è íåïðåðûâíîå âûÿâëåíèå ðåàëüíîãî

ñîñòîÿíèÿêîíñòèòóöèîíàëèçìàâîáùåñòâå.

Ìû óáåæäåíû, ÷òî ýòî íîâûé óðîâåíü ãàðàíòèðîâàíèÿ
âåðõîâåíñòâàæèâîéÊîíñòèòóöèè,êîãäàâñÿñèñòåìàáàçèðó-
åòñÿíåíààáñòðàêòíûõêîíñòèòóöèîííûõíîðìàõ,àíàèõðå-
àëüíîìïðîÿâëåíèèâîáùåñòâåííîéæèçíè.

Äàííàÿñèñòåìà,âñâîþî÷åðåäü,òðåáóåòñóùåñòâåííîãî
ïåðåñìîòðà êîíñòèòóöèîííûõ âçàèìîîòíîøåíèé èíñòèòóòîâ
âëàñòèñîïðåäåëåíèåìôóíêöèîíàëüíûõèèíñòèòóöèîíàëü-
íûõ îñíîâ ôóíêöèîíèðîâàíèÿ ñèñòåìíîãî è íåïðåðûâíîãî
êîíñòèòóöèîííîãî ìîíèòîðèíãà. Â ïðåäëàãàåìîé äîêòðèíå,
ïðåæäåâñåãî,àêöåíòäåëàåòñÿíàðîëèãëàâûãîñóäàðñòâàâ
äàííîéñèñòåìå.Íåîáõîäèìî,â÷àñòíîñòè,íàïîëíèòüðåàëü-
íûì êîíñòèòóöèîííî-ïðàâîâûì ñîäåðæàíèåì òàêèå êîíñ-
òèòóöèîííûåïîëîæåíèÿ,êàê:«Ïðåçèäåíòñëåäèòçàñîáëþ-
äåíèåì Êîíñòèòóöèè» (ñì. Êîíñòèòóöèè: Ôðàíöèè (ñò. 5),
Ïîëüøè(ñò.126,ïóíêò2),ÐåñïóáëèêèÀðìåíèÿ(ñò.49);«Ïðå-
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íîîñóùåñòâëÿòüñâîþêëþ÷åâóþìèññèþâîáåñïå÷åíèèêîíñ-
òèòóöèîíàëèçìàâñòðàíåïðèñëåäóþùèõîáñòîÿòåëüñòâàõ:

1. Íà óðîâíå Êîíñòèòóöèè íåîáõîäèìî ãàðàíòèðîâàòü
ñèñòåìíîåñîîòâåòñòâèåôóíêöèéèïîëíîìî÷èéÊîíñòèòóöè-
îííîãîÑóäà.ÎñíîâíàÿôóíêöèÿÊîíñòèòóöèîííîãîÑóäà–ãà-
ðàíòèðîâàíèå âåðõîâåíñòâà è íåïîñðåäñòâåííîãî äåéñòâèÿ
Êîíñòèòóöèè.Àýòîñòàíîâèòñÿâîçìîæíûì,åñëèîáåñïå÷èâà-
åòñÿ ñàìîäîñòàòî÷íîñòü Êîíñòèòóöèè, íåïîñðåäñòâåííîå
äåéñòâèå îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà,  êîíñòèòóöèîí-
íîñòüïðàâîâûõàêòîâ,àïîëèòè÷åñêèåñïîðûèñïîðûïîêîíñ-
òèòóöèîííûìïîëíîìî÷èÿìðàçðåøàþòñÿâïðàâîâîìïîëå.

Ñåãîäíÿâìèðåñóùåñòâóåòëèøüíåñêîëüêîêîíñòèòóöè-
îííûõ ñóäîâ (êàê â Ãåðìàíèè, Àâñòðèè è  íåêîòîðûõ äðóãèõ
ñòðàíàõ),ãäåñáàëàíñèðîâàííîñòüèõôóíêöèé,ïîëíîìî÷èéè
ïðîöåññóàëüíûõîñíîâôóíêöèîíèðîâàíèÿñîîòâåòñòâóåòñå-
ãîäíÿøíèìâûçîâàìêîíñòèòóöèîííîãîìîíèòîðèíãà.

2. Äååñïîñîáíîñòü ñóäåáíîãî êîíñòèòóöèîííîãî êîíò-
ðîëÿâîìíîãîìçàâèñèòîòñèñòåìíîéïîëíîöåííîñòèèýô-
ôåêòèâíîñòè ôóíêöèîíèðîâàíèÿ âñåé ñèñòåìû êîíñòèòóöè-
îííîãîíàäçîðàèêîíòðîëÿ.Âïðåäñòàâëåííîéñõåìåïðèíöè-
ïèàëüíîå çíà÷åíèå èìååò ãàðàíòèðîâàíèå èìåííî ñèñòåì-
íîñòèíåïðåðûâíîãîêîíñòèòóöèîííîãîìîíèòîðèíãà.

3.Ãëàâàãîñóäàðñòâà,êàêãàðàíòýôôåêòèâíîãîôóíêöèî-
íèðîâàíèÿ âñåé ñèñòåìû êîíñòèòóöèîííîãî ìîíèòîðèíãà,
äîëæåí ñòàòü òàêæå ãàðàíòîìðåàëèçàöèè ðåøåíèéÊîíñòè-
òóöèîííîãî Ñóäà. Êëàññè÷åñêèì ïðèìåðîì ìîæåò ñëóæèòü
ñòàòüÿ146ÊîíñòèòóöèèÀâñòðèè(ñòðàíà,ãäåâ1920ãîäóáûë
îáðàçîâàíïåðâûéÊîíñòèòóöèîííûéÑóä),âêîòîðîéóñòàíîâ-
ëåíî: “Èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà â îò-
íîøåíèèòðåáîâàíèé,ïðåäóñìîòðåííûõñòàòüåé137,îñóùåñò-
âëÿåòñÿ îáû÷íûìè ñóäàìè. Èñïîëíåíèå ïðî÷èõ ðåøåíèé
ÊîíñòèòóöèîííîãîÑóäàâîçëàãàåòñÿíàÔåäåðàëüíîãîïðåçè-
äåíòà.Èñïîëíåíèåîñóùåñòâëÿåòñÿóïîëíîìî÷åííûìèïîåãî
óêàçàíèþèâñîîòâåòñòâèèñåãîóñìîòðåíèåìîðãàíàìèÔå-
äåðàöèèèëèçåìåëü,âêëþ÷àÿôåäåðàëüíóþàðìèþ.Õîäàòàé-
ñòâîîáèñïîëíåíèèòàêèõðåøåíèéçàÿâëÿåòñÿÔåäåðàëüíî-
ìóïðåçèäåíòóÊîíñòèòóöèîííûìÑóäîì...”.

4. Ïðîöåññóàëüíûåìåõàíèçìû ñóäåáíîãî êîíñòèòóöèîí-
íîãîêîíòðîëÿäîëæíûâïîëíîéìåðåñîîòâåòñòâîâàòüïîëíî-

ðîëü â ïðèâåäåíèè â äåéñòâèå äàííîé ñèñòåìû ñ ó÷åòîì
îáåñïå÷åíèÿñëàæåííîãîäåéñòâèÿâñåõèíñòèòóòîââëàñòè.

Äàííàÿñõåìàïðåäïîëàãàåòòàêæå,÷òîãðàæäàíñêîåîá-
ùåñòâîèãðàåòïðèíöèïèàëüíóþðîëüâðàçâèòèèêîíñòèòóöè-
îíàëèçìàâñòðàíå.Ýòî,âïåðâóþî÷åðåäü,îçíà÷àåò,÷òîíà-
ðîä êàê îñíîâíîé èñòî÷íèê è íîñèòåëü âëàñòè ÿâëÿåòñÿ îñ-
íîâíûìãàðàíòîìñîáëþäåíèÿêîíñòèòóöèîííûõöåííîñòåéè
ïðèíöèïîâ. Ëþáîé îòêëèê, èñõîäÿùèé èç ãðàæäàíñêîãî îá-
ùåñòâà â îòíîøåíèè âñÿêîé äåôîðìàöèè ýòèõ öåííîñòåé è
ïðèíöèïîâ,äîëæåíñòàòüîáúåêòîìêîíñòèòóöèîííîãîìîíè-
òîðèíãà.Îäíîéèç îñíîâíûõôîðìðåàëèçàöèè ýòîé çàäà÷è
ÿâëÿåòñÿ ïðèçíàíèå è ãàðàíòèðîâàíèå ïðàâà ÷åëîâåêà íà
êîíñòèòóöèîííîåïðàâîñóäèå.

Âñâîþî÷åðåäü,ÏàðëàìåíòèÏðàâèòåëüñòâî,íàðÿäóñî
ñâîèìè òðàäèöèîííûìè ôóíêöèÿìè,  äîëæíû  íå òîëüêî â
ïðàâîòâîð÷åñêîìïðîöåññåïîñòîÿííîó÷èòûâàòüðåçóëüòàòû
êîíñòèòóöèîííîéäèàãíîñòèêè,íîè,èñõîäÿèçñâîèõïîëíî-
ìî÷èé,îáåñïå÷èâàòüíåîáõîäèìûéêîíòðîëüíàäïðîöåññàìè
êîíñòèòóöèîíàëèçàöèè îáùåñòâåííûõ îòíîøåíèé. Îíè èç
ïàññèâíûõ èíñòèòóòîâ êîíñòèòóöèîííîãî êîíòðîëÿ äîëæíû
ñòàòüáîëååàêòèâíûìèèíñòèòóòàìèêîíñòèòóöèîííîãîìîíè-
òîðèíãà,ñó÷åòîìòîãîîáñòîÿòåëüñòâà,÷òîîñíîâíûåïðàâàè
ñâîáîäû ÷åëîâåêà îïðåäåëÿþò ñìûñë, ñîäåðæàíèå è ïðè-
ìåíåíèåçàêîíîâèäðóãèõïðàâîâûõàêòîâ,äåÿòåëüíîñòüçà-
êîíîäàòåëüíîé è èñïîëíèòåëüíîé âëàñòè. Â ðàìêàõ ñâîèõ
êîíñòèòóöèîííûõïîëíîìî÷èéïîäîáíóþðîëüîñóùåñòâëÿþò
òàêæåäðóãèåêîíñòèòóöèîííûåèíñòèòóòû.

Îñîáàÿðîëü â äàííîé ñõåìåîòâîäèòñÿ îáùèìñóäàìè
ÊîíñòèòóöèîííîìóÑóäó.

Ñóäû îáùåé þðèñäèêöèè è ñïåöèàëèçèðîâàííûå ñóäû
ïðèçâàíûîáåñïå÷èâàòüýòèïðàâà,ãàðàíòèðóÿäîñòóïíîñòüñó-
äîâ,ýôôåêòèâíîñòüñóäîïðîèçâîäñòâàèåäèíîîáðàçíîåïðè-
ìåíåíèåçàêîíîâ.Èìåííîñóäåáíàÿïðàêòèêàäîëæíàâûÿâèòü
ñóùåñòâóþùèåíåñîîòâåòñòâèÿìåæäóÊîíñòèòóöèåéèäåéñòâó-
þùåéïðàâîâîéñèñòåìîéâöåëîì.Àýòîîçíà÷àåò,÷òî,âî-ïåð-
âûõ,ñóäûäîëæíûèãðàòüáîëååàêòèâíóþðîëüâîáùåéñèñòåìå
êîíñòèòóöèîííîãî êîíòðîëÿ, à âî-âòîðûõ, ñóäåáíàÿ ïðàêòèêà
äîëæíàñòàòüâàæíûìîáúåêòîìêîíñòèòóöèîííîéäèàãíîñòèêè.

Êîíñòèòóöèîííûåñóäû,âñâîþî÷åðåäü,ìîãóòïîëíîöåí-
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Actualissuesofsystemacyandcontinuity

ofconstitutionalcontrol

Summary

In many countries the constitutional control has played an
exceptional role inprovisionof stabilityanddynamismof social
developmentoverthelastdecades.Themodernworld,firstofall,
differsininstability,systemicinstabilityandsocialexplosions.

Deformationofconstitutional-legalvaluesinpublicpractice
assumesaspecialsystemicanddeepeningnature.Antagonismis
manifest between the Constitution and constitutional practice,
betweentheconstitutionallyproclaimedandtheactuallyexisting
systemsofsocialvalues.

Inthefirstplace,theso-calledregressiverealityisaresultof
systematicviolationoftheconstitutionalbalanceinsocialpractice,
whichisnotascertainedanditcannotberestored. Itmeansthat
thesupremacyofthefundamentallawofthestateisnotprovided
practically. Asaresult,weshouldnottalkabouttheexistenceof
anadequatelevelofconstitutionalism,parliamentarismorjustice
inthepresenceoftheConstitution,theParliamentandthecourts.

Theheadsofstates,parliamentsandgovernmentsalmostdo
notapplytoconstitutionalcourtsoncasesconcerningthedeter-
minationofissuesregardingconstitutionalityoflegalactsinmost
ofourcountriesduringthelastyears. TheConstitutionalCourtof
Armeniaacknowledgedthenormsoflawsunconstitutionalonthe
basisofcasesofindividualconstitutionalcomplaints.

Thecurrenttypesofconstitutionalcontrolandsupervisionin
theworlddonotfullyprovideasystemicandcontinuousnatureof
ascertainment, evaluation and restoration of violated constitu-
tionalbalanceinsocialpractice.

ìî÷èÿì è ôóíêöèîíàëüíîé ðîëè Êîíñòèòóöèîííîãî Ñóäà â
îáåñïå÷åíèè âåðõîâåíñòâà è ïðÿìîãî äåéñòâèÿ Êîíñòèòóöèè.
Ýòàïðîáëåìààêòóàëüíàîñîáåííîâñòðàíàõíîâîéäåìîêðàòèè.

Ïîäâîäÿèòîãè,õî÷óëèøüïîä÷åðêíóòü,÷òîóðîêèïðîø-
ëîãîñòîëåòèÿèâûçîâûñîâðåìåííîñòèîäíîçíà÷íîâûäâèãà-
þòçàäà÷óñóùåñòâåííîãîóêðåïëåíèÿêîíñòèòóöèîíàëèçìàâ
íàøèõñòðàíàõ,÷òîáûãàðàíòèðîâàòüñòàáèëüíîåðàçâèòèå.À
ýòî îçíà÷àåò, ÷òî âî ãëàâó óãëà âñåé íàøåé ïðàâîâîé äåÿ-
òåëüíîñòè äîëæíà ñòàâèòüñÿ çàäà÷à îáåñïå÷åíèÿ âåðõîâåí-
ñòâàèíåïîñðåäñòâåííîåäåéñòâèåèìåííîæèâîéÊîíñòè-
òóöèèñïîìîùüþâíåäðåíèÿíåïðåðûâíîäåéñòâóþùåéñèñ-
òåìûêîíñòèòóöèîííîãîìîíèòîðèíãà.

Ñõå ìà

ÑÈÑÒÅÌÀÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎÌÎÍÈÒÎÐÈÍÃÀ
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Ë. Ìó ðàø êî

ÇàìåñòèòåëüÍà÷àëüíèêàÓïðàâëåíèÿ
ÑåêðåòàðèàòàÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü,
êàíäèäàòþðèäè÷åñêèõíàóê,äîöåíò

Êîíñòèòóöèîíàëèçàöèÿêàêñîâðåìåííàÿ

òåíäåíöèÿïðàâîîáðàçîâàòåëüíûõïðîöåññîâ

Ñîâðåìåííîå ïðàâîâîå ïðîñòðàíñòâî, "äèàëîã" ïðàâî-
âûõ êóëüòóð õàðàêòåðèçóþòñÿ òåíäåíöèÿìè çàèìñòâîâàíèÿ
ïðàâîâûõèíñòèòóòîâèìåõàíèçìîâ,âçàèìîâëèÿíèåìïðàâî-
âûõñèñòåì,îòðàæåíèåìïðîöåññîâãëîáàëèçàöèèíàòðàäè-
öèîííûõïðàâîâûõìîäåëÿõðåãóëèðîâàíèÿ.

ÑîâðåìåííàÿíàöèîíàëüíàÿïðàâîâàÿñèñòåìàâÁåëàðó-
ñèñôîðìèðîâàëàñüçàíåáîëüøîéïîèñòîðè÷åñêèììåðêàì
îòðåçîêâðåìåíè.Îäíàêîçàýòîòïåðèîäñóâåðåííîåãîñóäàð-
ñòâî â îòíîøåíèè ñîçäàíèÿ è ðàçâèòèÿ ïðàâîâîé ñèñòåìû,
ïðåæäåâñåãîñèñòåìûçàêîíîäàòåëüñòâà,âûøëîíàýòàïóñ-
òîé÷èâîãîðàçâèòèÿ.

Â íåäàâíåì ïðîøëîì Âåðõîâíûé Ñîâåò ïðèíèìàë îãî-
âîðêóêÑîãëàøåíèþîñîçäàíèèÑîäðóæåñòâàÍåçàâèñèìûõ
Ãîñóäàðñòâ,óñòàíàâëèâàþùóþ,÷òîíàòåððèòîðèèÐåñïóáëè-
êèÁåëàðóñüäåéñòâóþòïðàâèëàîïðèìåíåíèèçàêîíîäàòåëü-
ñòâàÐåñïóáëèêèÁåëàðóñüèáûâøåãîÑîþçàÑÑÐ,çàêðåïëåí-
íûåâñòàòüå72ÊîíñòèòóöèèÐåñïóáëèêèÁåëàðóñüèÇàêîíå
îò27ôåâðàëÿ1991ãîäà"Îáîñíîâíûõïðèíöèïàõíàðîäîâ-
ëàñòèÿâÐåñïóáëèêåÁåëàðóñü".Âñåãîëèøü÷óòüáîëååäåñÿ-
òèëåòíàçàäýòîòïðèíöèïïðååìñòâåííîñòèáûëâîñïðîèçâå-
äåííàñåãîäíÿøíèéäåíüâåäèíñòâåííîéñòàòüåÇàêîíàîò28
ìàÿ1999ãîäà"ÎïðèìåíåíèèíàòåððèòîðèèÐåñïóáëèêèÁå-
ëàðóñüçàêîíîäàòåëüñòâàÑÑÑÐ",àñåé÷àñçàêîíîäàòåëüñòâî
Áåëàðóñèíàñ÷èòûâàåòáîëåå40òûñÿ÷àêòîâ.Ïåðèîäâðåìå-

Thereisnosystemicandorganicinteractioninthefunctional
activitiesof institutionsofgovernmentforthe implementationof
constitutionalcontrol.

Itisnotpossibletoguaranteetheruleoflawindeed,untilthe
stateacknowledgesandprovidestheperson’srightofconstitu-
tionaljustice.

Theconceptofconstitutionaldiagnosticsencompassesthe
entireprocessofevaluationofconstitutionalityinthesociety,the
ascertainmentofcorrespondenceof therealpublic relationship
with the constitutionally determined norms and principles. The
objectoftheconstitutionaldiagnosticsisthesociallifeingeneral
and,inparticular,thefunctioningofinstitutionsofauthorities.

Theconcept“constitutionalcontrol”differsfromtheconcept
“constitutionalmonitoring”.Inthiscontext,the“control”isafunc-
tion,the“monitoring”isaformofrealizationofthisfunctionand
the“diagnostics”isamechanismofrealizationofthementioned
function.

Thecivilsocietyplaysanimportantroleinthedevelopmentof
constitutionalisminthecountry.

TheParliamentandtheGovernmenthavetheirowntradition-
alfunctionsandtheyshouldtakeintoconsiderationtheresultsof
constitutionaldiagnosticsnotonlyinthelawmakingprocess,but
theyshouldalsoprovideanenquiredcontrolovertheprocesses
ofconstitutionalisationofpublicrelations.

Thecourtsofgeneraljurisdictionandspecializedcourtsare
calledtoprovidethementionedrights,guaranteeingtheavailabil-
ity of courts, efficiency of equal application of laws. The main
functionoftheConstitutionalCourtistoguaranteethesuprema-
cyanddirectoperationoftheConstitution.
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îáðàçíûìêàìåðòîíîì,âñîîòâåòñòâèèñêîòîðûì"íàñòðàè-
âàëîñü" íàöèîíàëüíîå çàêîíîäàòåëüñòâî. Äëÿ áåëîðóññêîãî
çàêîíîäàòåëüñòâà ýòî òàêæå õàðàêòåðíî, õîòÿ è â ìåíüøåé
ñòåïåíè,ïîñêîëüêóÐåñïóáëèêàÁåëàðóñüíåÿâëÿåòñÿ÷ëåíîì
ÑîâåòàÅâðîïûèó÷àñòíèêîìÅâðîïåéñêîéêîíâåíöèèîçàùè-
òåîñíîâíûõïðàâèñâîáîä1950ãîäà.Îäíàêîñìîìåíòàçàê-
ðåïëåíèÿ â èçâåñòíûõ ìåæäóíàðîäíûõ ïàêòàõ 1966 ãîäà,
ó÷àñòíèêîìêîòîðûõÿâëÿåòñÿíàøåãîñóäàðñòâî,ïðàâà÷åëî-
âåêà ïðèîáðåëè íàäíàöèîíàëüíûé õàðàêòåð, ñîõðàíèâ ñâîé
öåííîñòíûéïîòåíöèàë.Áîëåå÷åìïîëóâåêîâàÿèñòîðèÿðåà-
ëèçàöèè îñíîâíûõ ìåæäóíàðîäíî-ïðàâîâûõ äîêóìåíòîâ î
ïðàâàõ÷åëîâåêà,êà÷åñòâåííûéøàãâïåðåäâñâÿçèñíà÷àëîì
â1959ãîäóäåÿòåëüíîñòèÅâðîïåéñêîãîñóäàïîïðàâàì÷åëî-
âåêàïîçâîëÿþòñäåëàòüâûâîäîáîñîáîéâàæíîñòèèíñòèòó-
öèîíàëüíîñòè çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà. Ýòîò âûâîä
ïîäòâåðæäàåòèïî÷òèïîâñåìåñòíîåââåäåíèåâñòðàíàõÅâ-
ðîïûòàêîãîèíñòèòóòà,êàêóïîëíîìî÷åííûéïîïðàâàì÷åëî-
âåêà(îìáóäñìåí),÷òîÿâëÿåòñÿçíà÷èòåëüíûìøàãîìíàïóòè
ýôôåêòèâíîñòè çàùèòûïðàâ ÷åëîâåêàè â öåëîì ãóìàíèçà-
öèè çàêîíîäàòåëüñòâà.Íàêîïëåííûéïîòåíöèàëðåàëèçàöèè
ìåæäóíàðîäíûõïðàâîâûõñòàíäàðòîââîáëàñòèïðàâ÷åëîâå-
êà, ñêîíöåíòðèðîâàííûé â ðåøåíèÿõ Åâðîïåéñêîãî ñóäà ïî
ïðàâàì ÷åëîâåêà, äîëæåí ñòàòü îäíèì èç äîïîëíèòåëüíûõ
âåêòîðîâðàçâèòèÿáåëîðóññêîãîçàêîíîäàòåëüñòâàâîáëàñòè
ïðàâèñâîáîä÷åëîâåêà.

Ñ ïîâûøåíèåì çíà÷èìîñòè öåííîñòíîãî ñîäåðæàíèÿ
íîðìû òåñíî ñâÿçàíà êîíñòèòóöèîíàëèçàöèÿ ñîâðåìåííîãî
ïðàâîòâîð÷åñòâà â ÐåñïóáëèêåÁåëàðóñü, â öåëîì ïðàâîîá-
ðàçîâàòåëüíûõïðîöåññîâ.

Àêñèîëîãè÷åñêèìñîäåðæàíèåìíàöèîíàëüíûõêîíñòèòó-
öèéîïðåäåëÿþòñÿïðèîðèòåòûâðàçëè÷íûõîòðàñëÿõçàêîíî-
äàòåëüñòâà,öåëèçàêîíîäàòåëüíîãîðåãóëèðîâàíèÿ.Êîíñòè-
òóöèÿÐåñïóáëèêèÁåëàðóñü,êàêèáîëüøèíñòâîêîíñòèòóöèé
ðàçëè÷íûõñòðàíìèðà,òàêæåèìååòàêñèîëîãè÷åñêîåñîäåð-
æàíèå,õàðàêòåðèçóåòñÿäîñòàòî÷íîáîëüøèìêîëè÷åñòâîìè
íàñûùåííîñòüþ àêñèîëîãè÷åñêèõ êîíñòðóêöèé. Êîíñòèòóöè-
îííûåöåííîñòèâûñòóïàþòèòîãîìïðîãðåññèâíîãîðàçâèòèÿ
îáùåñòâà,îïîñðåäóþòöåííîñòè,îáùèåäëÿâñåõãðàæäàíãî-
ñóäàðñòâà. Ïðàâîå ðàçâèòèå îáùåñòâà ïðè "ñèëüíîé",

íèñíà÷àëà1990-õãîäîâõàðàêòåðèçîâàëñÿïðèíÿòèåìáîëü-
øîãîìàññèâàçàêîíîäàòåëüñòâà,âòîì÷èñëåïåðâûõðåäàê-
öèé áîëüøèíñòâà íûíå äåéñòâóþùèõ çàêîíîâ, áóðíûì ïðî-
öåññîì êîäèôèêàöèè çàêîíîäàòåëüñòâà, ïîñòîÿííûìè åãî
èçìåíåíèÿìèâñâÿçèñðàçâèòèåìîáùåñòâåííûõîòíîøåíèé
âîâñåõñôåðàõæèçíåäåÿòåëüíîñòè.

Àêñèîëîãè÷åñêèéïîäõîäïîçâîëÿåòèçâñåãîìíîãîîáðà-
çèÿîáùåñòâåííîãî âçàèìîäåéñòâèÿâûäåëèòüîñîáî çíà÷è-
ìûåìîäåëè,âçàêðåïëåíèèêîòîðûõïîñðåäñòâîìïðàâîâîé
ôîðìûîáùåñòâîíàèáîëååçàèíòåðåñîâàíî.Ðàçëè÷íûåöåí-
íîñòèâðàçëè÷íûõîáùåñòâàõîòðàæàþò,êàêïðàâèëî,ãëóáèí-
íûåöèâèëèçàöèîííûåîòëè÷èÿ, õàðàêòåðíûåäëÿðàçëè÷íûõ
êóëüòóð,èíàõîäÿòïðÿìîåçàêðåïëåíèåâïðàâå.Ñàìàîöåíêà
â îáùåñòâå "ñïðàâåäëèâîãî", ñîñòàâëÿþùàÿ ñåðäöåâèíó
"ïðàâîâîéìàòåðèè",îñóùåñòâëÿåòñÿñó÷åòîìöåííîñòåéîá-
ùåñòâà.Âöåííîñòÿõâîïëîùàåòñÿñëîæèâøèéñÿâîáùåñòâå,
îáóñëîâëåííûé õîäîì åãî èñòîðè÷åñêîãî ðàçâèòèè èäåàë -
ïðåäñòàâëåíèåîñïðàâåäëèâîñòè,íàäîñòèæåíèåêîòîðîéè
íàïðàâëåíîïðàâîâîåðåãóëèðîâàíèå.

Âñâÿçèñàêòóàëèçàöèåéàêñèîëîãè÷åñêîéñîñòàâëÿþùåé
âïðàâåóñèëèâàåòñÿðåãóëÿòèâíîåçíà÷åíèåïðèíöèïîâïðà-
âà,ðàíååíîñèâøèõâîìíîãîìäåêëàðàòèâíûéõàðàêòåð.Öåí-
íîñòíàÿõàðàêòåðèñòèêàïðàâàïðèîáðåòàåòðåøàþùååçíà÷å-
íèå ïðè  îòðàæåíèè â çàêîíîäàòåëüñòâå îáùå÷åëîâå÷åñêèõ
öåííîñòåé,âêîíöåíòðèðîâàííîìâèäåâîïëîùåííûõâïðàâàõ
÷åëîâåêà.Øèðîêîå ðàñïðîñòðàíåíèå â çàðóáåæíûõ íàó÷íûõ
èññëåäîâàíèÿõ ïîëó÷èëà ïîçèöèÿ î òîì, ÷òî ïðàâà ÷åëîâåêà
ïðåäñòàâëÿþòâíàñòîÿùååâðåìÿ"ñåðäöåâèíó"ïðàâà."Ñòî÷-
êèçðåíèÿèñòîðèèïîëèòè÷åñêèõêîíñòèòóöèé,âöåíòðåïîëè-
òè÷åñêîãîïðîåêòàñîâðåìåííîñòèíàõîäÿòñÿïðàâà÷åëîâåêà,
òî åñòü ñóáúåêòèâíûå ïðàâà, íà îáëàäàíèå êîòîðûìèìîæåò
ïðåòåíäîâàòü êàæäûé ÷åëîâåê âíå çàâèñèìîñòè îò îáñòîÿ-
òåëüñòâ…Èäåÿïðàâ÷åëîâåêà…îäåðæàëàâêîíöåêîíöîâ(ïî
êðàéíåéìåðå, íà óðîâíå êîíñòèòóöèé) áåñïðèìåðíóþïîáå-
äó", -îòìå÷àåòÎòôðèäÕåôôå . "Ðîëüïðàâ÷åëîâåêàèïðàâ
ãðàæäàíâûñòóïàåòîñíîâíûìñîäåðæàíèåìêîíñòèòóöèîííîé
èñòîðèè",-óêàçûâàþòÃ.Äîêåð-ÌàõèÊ.Çèãåðò.

Íàåâðîïåéñêîìïðàâîâîìïðîñòðàíñòâåïðàâà÷åëîâåêà
ñïîñîáñòâîâàëèñáëèæåíèþïðàâîâûõñèñòåì,âûñòóïàÿñâîå-
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ïðîöåññà íà åâðîïåéñêîìïðàâîâîìïðîñòðàíñòâå, âêëþ÷àÿ
ÐåñïóáëèêóÁåëàðóñü,ÿâëÿåòñÿâîçðàñòàíèåðîëèìåæäóíà-
ðîäíîãîïðàâà.

Ãëîáàëèçàöèÿ îêàçûâàåò âëèÿíèå íà âñå ñôåðû æèçíè,
âêëþ÷àÿïðàâî:íàðàñòàåòóíèâåðñàëèçàöèÿïðàâîâûõíîðì,
âûðàáàòûâàþòñÿîáùåìèðîâûåíîðìàòèâíûåïðàâèëà.Åñëè
ðàíååîíèíîñèëèâáîëüøåéñòåïåíèðåêîìåíäàòåëüíûéõà-
ðàêòåð,îïèðàÿñüíàñîãëàñèåãîñóäàðñòâ,íîâûåãëîáàëüíûå
óãðîçû ÷åëîâå÷åñòâó â âèäå ìåæäóíàðîäíîãî òåððîðèçìà,
ïðèðîäíûõèòåõíîãåííûõêàòàñòðîô,ýêîëîãè÷åñêîãîêðèçè-
ñà çàñòàâèëè ãîñóäàðñòâà ìèðà èäòè ïî ïóòè áåçóñëîâíîãî
ïðèìåíåíèÿèñîáëþäåíèÿïðåäïèñàíèéìåæäóíàðîäíûõäî-
ãîâîðîâ.

Íîðìû ìåæäóíàðîäíîãî ïðàâà îòðàæàþò òàêèå óíèâåð-
ñàëüíûåöåííîñòè,êàêäåìîêðàòèÿ,ïðàâà÷åëîâåêà,áåçîïàñ-
íîñòü ÷åëîâåêà, òåñíî ïåðåïëåòàÿñü ñ êîíñòèòóöèîííûìè
öåííîñòÿìèãîñóäàðñòâ.Â.Ä.Çîðüêèíîòìå÷àåòíàëè÷èåîá-
ðàòíîéòåíäåíöèè-ðåãèîíàëèçàöèèïðàâèñâîáîä,àäàïòà-
öèè èõ óíèâåðñàëüíî êàòàëîãà ê èñòîðè÷åñêèì êóëüòóðíûì,
ðåëèãèîçíûìôàêòîðàì,îïðåäåëÿþùèìòîòèëèèíîéöèâè-
ëèçàöèîííûé òèï. Õàðàêòåðèçóÿ ïðîöåññ "ïðèæèâàíèÿ" â
Ðîññèèóíèâåðñàëüíûõñòàíäàðòîâïðàâ÷åëîâåêà,óêàçàííûé
àâòîðíàçûâàåòïðàâà÷åëîâåêà"îñíîâíîéêîíöåïöèåéñèñòå-
ìû öåííîñòåé ñîâðåìåííîãî ìèðà", óêàçûâàåò íà  íåãàòèâ-
íûåïîñëåäñòâèÿ"ìåõàíèñòè÷åñêîãîïåðåíîñàýòèõêîíñòèòó-
öèîííûõöåííîñòåé",çàäàâàÿñüâîïðîñîì,íàñêîëüêîïðàâî-
ìåðíî âíåäðÿòü ýòè öåííîñòè "ïî ïðàâó ñèëüíîãî", ñ÷èòàÿ,
÷òî íåîáõîäèìî "ïîñòåïåííîå âçàèìîäåéñòâèå êóëüòóð ñ
öåëüþîñâîåíèÿöåííîñòåéèñòàíäàðòîâèíûõêóëüòóðîáùå-
ñòâåííûìñîçíàíèåìíàðîäîâ…".

Ñîâðåìåííîåïðàâîòâîð÷åñòâîâîìíîãèõãîñóäàðñòâàõ-
ñîñåäÿõ, à òàêæå â Áåëàðóñè èñïûòûâàåò óñèëèâàþùååñÿ
âëèÿíèåìåæäóíàðîäíîãîïðàâà, â ïåðâóþî÷åðåäü â ñôåðå
âçàèìîäåéñòâèÿ íà ðåãèîíàëüíîì óðîâíå, â ñôåðå ñîâåð-
øåíñòâîâàíèÿïðàâîâûõìåõàíèçìîâçàùèòûïðàâ÷åëîâåêà.

Ñëåäóåòîòìåòèòü,÷òîìåæäóíàðîäíûåíîðìûàêêóìóëè-
ðóþò  ïðîãðåññèâíûéîïûòçàêîíîäàòåëüñòâàðàçëè÷íûõ ãî-
ñóäàðñòâ â òîé èëè èíîé ñôåðå, îñîáåííî â ñôåðå çàùèòû
ïðàâ ÷åëîâåêà. Åãî ðåàëèçàöèÿ â îòå÷åñòâåííîì çàêîíîäà-

äåéñòâåííîéíàöèîíàëüíîé êîíñòèòóöèèïðèîáðåòàåò íîâîå
êà÷åñòâî,âûõîäèòíàíîâûéóðîâåíüðàçâèòèÿ,-êîíñòèòóöè-
îíàëèçàöèÿïðîöåññîâïðàâîîáðàçîâàíèÿèçíà÷àëüíîçàäàåò
öåííîñòíûé êîíòåêñòïðàâó (ïîçèòèâíîìóïðàâó), âûñòóïàåò
îäíèìèçñóùåñòâåííûõôàêòîðîâïðàâîâîéñòðàòåãèèãîñó-
äàðñòâà. Êàê îòìå÷àåòÌàð÷åíêîÌ.Í., "áóäó÷èôîðìàëèçî-
âàííûìèâàêòàõâûñøåéþðèäè÷åñêîéñèëû,ïðî÷íîîáîñíî-
âàâøèñüâîáùåñòâåííîìñîçíàíèè…ïðèíöèïû,íîðìû,èäåè
ñïîñîáíû ñòàòü îòíîñèòåëüíî ñàìîñòîÿòåëüíûì ôàêòîðîì
ïðàâîâîãîðàçâèòèÿèâñîîòâåòñòâóþùåéñòåïåíèðàçâèòèÿ
îáùåñòâàâöåëîì".

Íàèáîëååàêòèâíî"âæèâëåíèå"êîíñòèòóöèîííûõíîðìâ
îáùåñòâåííûéîðãàíèçìïðîèñõîäèòïîñðåäñòâîìêîíñòèòó-
öèîííîãîïðàâîñóäèÿ.Áîëüøîéèìïóëüñêîíñòèòóöèîíàëèçà-
öèèïðîöåññîâïðàâîòâîð÷åñòâàâÁåëàðóñèïðèäàíââåäåíè-
åìîáÿçàòåëüíîãîïðåäâàðèòåëüíîãîêîíòðîëÿêîíñòèòóöèîí-
íîñòèçàêîíîâ.

Îñóùåñòâëåíèåêîíñòèòóöèîííîãîêîíòðîëÿïðåäïîëàãà-
åòâûñîêîåïðîôåññèîíàëüíîåïðàâîñîçíàíèåñóäåéñóñòîé-
÷èâûìè ïðåäñòàâëåíèÿìè î êîíñòèòóöèîííûõ ïàðàìåòðàõ
öåííîñòíîé ìîäåëè îáùåñòâà è ãîñóäàðñòâà. Âûÿâëåíèå
êîíñòèòóöèîííî-ïðàâîâîãîñìûñëàíîðìçàêîíîâïðèïðîâåð-
êåèõêîíñòèòóöèîííîñòèïðîèñõîäèòïîñðåäñòâîìàêòóàëèçà-
öèè àêñèîëîãè÷åñêîãî ñîäåðæàíèÿ íîðì Êîíñòèòóöèè. Åñëè
ñîñòàâèòåëèòåêñòàÎñíîâíîãîÇàêîíàèñõîäÿòèç "êîíñòèòó-
öèîííîãîèçìåðåíèÿ"öåííîñòåéîáùåñòâà,òîâõîäåêîíñòè-
òóöèîííîìêîíòðîëÿïðèòîëêîâàíèèêîíñòèòóöèîííîéíîðìû
âàæíîâûÿâèòüóêàçàííîåàêñèîëîãè÷åñêîåñîäåðæàíèå.

Âíàñòîÿùååâðåìÿïðàêòèêàêîíñòèòóöèîííîãîêîíòðîëÿ
âÁåëàðóñè ïîøëà ïî ïóòè ðåàëèçàöèè òàêîãî åãî âèäà, êàê
ïðåäâàðèòåëüíûé.Íàñåãîäíÿøíèéäåíüìîæíîêîíñòàòèðî-
âàòü,÷òîòàêîéêðèòåðèéçàêîíà,êàêêîíñòèòóöèîííîñòü,ñîá-
ëþäàåòñÿ, ÷òî ñâèäåòåëüñòâóåò î âûñîêîì óðîâíå ðàçâèòèÿ
íàöèîíàëüíîé ïðàâîâîé ñèñòåìû. Ïðè ýòîì Êîíñòèòóöèîí-
íûéÑóäâñâîèõðåøåíèÿõôîðìóëèðóåòïðàâîâûåïîçèöèè,ñ
ïîìîùüþ êîòîðûõ ïðîèñõîäèò ñâîåãî ðîäà "ïðèðàùåíèå"
êîíñòèòóöèîííî-íîðìàòèâíîãî ñîäåðæàíèÿ ñîîòâåòñòâóþ-
ùèõíîðìçàêîíîâ.

Îäíîé èç òåíäåíöèé ñîâðåìåííîãî ïðàâîòâîð÷åñêîãî

36 37

ÀêòóàëüíûåïðîáëåìûñîâðåìåííîãîêîíñòèòóöèîíàëèçìàÊîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(54)`11



çàêîíîäàòåëüíîìóðîâíåìåõàíèçìàèìïëåìåíòàöèèìåæäó-
íàðîäíî-ïðàâîâûõ íîðì êàê îñíîâûðåàëèçàöèèîáùåïðèç-
íàííûõïðèíöèïîâìåæäóíàðîäíîãîïðàâàèíîðììåæäóíà-
ðîäíûõäîãîâîðîâ".

Ïîìèìîïðÿìîãîâîçäåéñòâèÿìåæäóíàðîäíîãîïðàâàíà
íàöèîíàëüíîåïðàâîïóòåìèìïëåìåíòàöèèâ íàöèîíàëüíóþ
ïðàâîâóþñèñòåìóíîðì,ñîäåðæàùèõñÿâêîíêðåòíûõìåæäó-
íàðîäíûõäîãîâîðàõ,ìîæíîâûäåëèòü âîçäåéñòâèåïîñðåä-
ñòâîì àêòîâ âî ìíîãîì ðåêîìåíäàòåëüíîãî õàðàêòåðà, çàê-
ðåïëÿþùèõïðîãðåññèâíûåïðèíöèïû,ìîäåëèíîðìàòèâíîãî
ðåãóëèðîâàíèÿ, êîòîðûå ïîáóæäàþò ãîñóäàðñòâî ðóêîâîä-
ñòâîâàòüñÿýòèìèïðèíöèïàìèèïðèíèìàòüìåðûêèõïðàêòè-
÷åñêîìóíàïîëíåíèþ.ßðêèìïðèìåðîìâýòîéîáëàñòèÿâëÿ-
þòñÿìîäåëüíûåçàêîíîäàòåëüíûåàêòû,ïðèíèìàåìûåÌåæ-
ïàðëàìåíòñêîéàññàìáëååéãîñóäàðñòâ-ó÷àñòíèêîâÑÍÃ,ñïî-
ñîáñòâóþùèå ãàðìîíèçàöèè çàêîíîäàòåëüñòâ ãîñóäàðñòâ
ÑÍÃ.

Äëÿãîñóäàðñòâïîñòñîâåòñêîãîïðîñòðàíñòâààêêóìóëè-
ðîâàíèåîïûòàïîçèòèâíîãîãîñóäàðñòâåííîãîñòðîèòåëüñòâà
âçíà÷èòåëüíîéñòåïåíèïðîèñõîäèòáëàãîäàðÿèìïëåìåíòà-
öèèóñòîÿâøèõñÿíàðåãèîíàëüíîìåâðîïåéñêîìóðîâíåíîð-
ìàòèâíûõìîäåëåé è èíñòèòóòîâ. Ê ñîæàëåíèþ, íàä ýôôåê-
òèâíîé ðåàëèçàöèåé êîíñòèòóöèîííûõ íîðì, çàêðåïèâøèõ
ìíîãèåóíèâåðñàëüíûåöåííîñòèñîâðåìåííîéöèâèëèçàöèè,
äîâëååòîïûòñîâåòñêîãî ãîñóäàðñòâåííîãî óñòðîéñòâà,ïðè
êîòîðîì íàðÿäó ñ êîíñòèòóöèîííûìè íîðìàìè, íîñèâøèìè
äåêëàðàòèâíûé õàðàêòåð, ñóùåñòâîâàëè ñîöèàëüíûå ìåõà-
íèçìû, àäàïòèðîâàííûå ê êîíñòèòóöèîííî-ïðàâîâîéôîðìå
òîãîâðåìåíè(ïàðòèéíîåðóêîâîäñòâîîáùåñòâîì,âîæäèçì,
ïîëíûéãîñóäàðñòâåííûéêîíòðîëüíàäïðîöåññàìèñîöèàëü-
íîãîðàçâèòèÿèäð.).Ìåæäóíàðîäíîåïðàâîïîçâîëÿåòïðåî-
äîëåòü óêàçàííîå âëèÿíèå, ïðåäëàãàÿ ìåõàíèçìû, "âîáðàâ-
øèåâñåáÿ"ïðîãðåññèâíûåòðàäèöèèêîíñòèòóöèîííîãîðàç-
âèòèÿ åâðîïåéñêèõ ãîñóäàðñòâ (ïàðëàìåíòàðèçì, ðàçäåëå-
íèå âëàñòåé, èíñòèòóò êîíñòèòóöèîííîãî êîíòðîëÿ, îìáóäñ-
ìåí,ñèñòåìàìåñòíîãîñàìîóïðàâëåíèÿèäð.).

Âñîâðåìåííîìïðàâîòâîð÷åñêîìïðîöåññåîñîáàÿðîëü
îòâåäåíàñóäåáíîìóïðàâîòâîð÷åñòâó.

Êîíâåðãåíöèÿïðàâîâûõñèñòåìâñîâðåìåííîììèðåïðè-

òåëüñòâåáóäåòñïîñîáñòâîâàòüôîðìèðîâàíèþñèñòåìûçà-
ùèòûïðàâ÷åëîâåêà,"âñòðîåííîé"âðåãèîíàëüíûéèóíèâåð-
ñàëüíûéóðîâíèòàêîéçàùèòû.ÄëÿÐåñïóáëèêèÁåëàðóñü,ÿâ-
ëÿþùåéñÿó÷àñòíèöåéîñíîâíûõñîãëàøåíèéâñôåðåçàùèòû
ïðàâ÷åëîâåêà,ãëàâíûìøàãîìîñòàåòñÿïðèñîåäèíåíèåêÅâ-
ðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ è îñíîâíûõ ñâîáîä ñ
ðàñïðîñòðàíåíèåì þðèñäèêöèèÅâðîïåéñêîãîñóäàïîïðà-
âàì÷åëîâåêà.

Âñîâðåìåííîììèðåãîñóäàðñòâî÷àùåâñåãîâûñòóïàåò
ýëåìåíòîì ìíîæåñòâà ðåãèîíàëüíûõ îáúåäèíåíèé ãîñó-
äàðñòâ. Â ñâÿçêå "ìåæäóíàðîäíîå ïðàâî - âíóòðèãîñóäàð-
ñòâåííîå ïðàâî" îñîáóþ ðîëü íà÷àëè èãðàòü ðåãèîíàëüíûå
îáúåäèíåíèÿ ãîñóäàðñòâ, ñòèðàÿ ãðàíüìåæäó ìåæäóíàðîä-
íûì è âíóòðèãîñóäàðñòâåííûì ïðàâàìè. Ïðè ýòîì ðåãèî-
íàëüíûå îáúåäèíåíèÿ âî ìíîãîì íå óäîâëåòâîðÿåò ôîðìà
ìåæäóíàðîäíîéîðãàíèçàöèè,îíèíà÷èíàþòòÿãîòåòüêìåæ-
ãîñóäàðñòâåííûìñîîáùåñòâàì,âòîæåâðåìÿèçáåãàÿêëàñ-
ñè÷åñêîéôåäåðàòèâíîéôîðìû(ÑîäðóæåñòâîÍåçàâèñèìûõ
Ãîñóäàðñòâ, Åâðîïåéñêèé ñîþç,Îðãàíèçàöèÿ Àìåðèêàíñêèõ
Ãîñóäàðñòâ,ÎðãàíèçàöèÿÀìåðèêàíñêîãîÅäèíñòâàèäð.).

ÂíàñòîÿùååâðåìÿÐåñïóáëèêàÁåëàðóñüàêòèâíîó÷àñò-
âóåò â ñòðîèòåëüñòâå òðåõñòîðîííåãî òàìîæåííîãî ñîþçà,
êîòîðûéÿâëÿåòñÿñïåöèàëüíûìñóáúåêòîììåæäóíàðîäíîãî
ïðàâàâñôåðåòîðãîâî-ýêîíîìè÷åñêèõîòíîøåíèé.

Îò áåëîðóññêîãî çàêîíîäàòåëÿ òðåáóåòñÿ âçâåøåííàÿ,
ïðîäóìàííàÿîöåíêàñëîæíîãîíàöèîíàëüíîãîìåõàíèçìàñî-
îòíîøåíèÿìåæäóíàðîäíîãîèâíóòðèãîñóäàðñòâåííîãîïðàâ.
Â ñîâðåìåííûõ óñëîâèÿõ óñèëèâàåòñÿ ïðèîðèòåòíàÿ ðîëü
ìåæäóíàðîäíîãîïðàâàïîîòíîøåíèþêâíóòðèãîñóäàðñòâåí-
íîìóïðàâó.Èâòàêèõñôåðàõ,êàêïðîòèâîäåéñòâèåîðãàíè-
çîâàííîéïðåñòóïíîñòè, ëåãàëèçàöèèïðåñòóïíûõäîõîäîâè
ôèíàíñèðîâàíèþ òåððîðèçìà, íàöèîíàëüíûé çàêîíîäàòåëü
îáÿçàíñëåäîâàòü "áóêâå"ñîîòâåòñòâóþùèõìåæäóíàðîäíûõ
äîãîâîðîâ,÷òîîòìå÷åíîâîäíîìèçðåøåíèéÊîíñòèòóöèîí-
íîãîÑóäàÐåñïóáëèêèÁåëàðóñü,êàêèâîòíîøåíèèçàêîíîäà-
òåëüñòâàîáîïåðàòèâíî-ðîçûñêíîéäåÿòåëüíîñòè.À.Ã.Òèêî-
âåíêî,àíàëèçèðóÿçàêîíîäàòåëüñòâîÐåñïóáëèêèÁåëàðóñüñ
òî÷êèçðåíèÿêîíñòèòóöèîííîéçàêîííîñòè,îòìå÷àåò, ÷òî "â
íàñòîÿùååâðåìÿâàæíîåçíà÷åíèåïðèîáðåòàåòðàçâèòèåíà
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õàðàêòåðèçîâàòüîäíîèçäîïîëíèòåëüíûõïîëíîìî÷èéÊîíñ-
òèòóöèîííîãîÑóäàÐåñïóáëèêèÁåëàðóñüîïðîâåðêåêîíñòè-
òóöèîííîñòèîïðåäåëåííûõÃëàâîéãîñóäàðñòâàíàïðàâëåíèé
íîðìîòâîð÷åñêîé äåÿòåëüíîñòè è ïðàâîïðèìåíèòåëüíîé
ïðàêòèêè ñóäîâ, ïðàâîîõðàíèòåëüíûõ è èíûõ ãîñóäàðñòâåí-
íûõîðãàíîâ,êîòîðîåïîêàíåðåàëèçîâûâàëîñüíàïðàêòèêå.

ÎäíîâðåìåííîàêòóàëüíûìèäëÿÁåëàðóñè,êàêèäëÿäðó-
ãèõñòðàí,îñòàþòñÿâîïðîñûîáúåìîâèïðåäåëîâñóäåáíîãî
ïðàâîòâîð÷åñòâà, ãðàíèö, â êîòîðûõ îíî äîëæíî ñóùåñòâî-
âàòü, ÷òîáû ãàðìîíè÷íî âïèñàòüñÿ â ñèñòåìó ðàçäåëåíèÿ
âëàñòåé.Äàííûå ãðàíèöûî÷åð÷åíûïðàâîâîéíîðìîé, ïðè-
íÿòîéïðåäñòàâèòåëüíûìèîðãàíàìèâëàñòè,ïîñêîëüêóòîëü-
êîòàêèìñïîñîáîìâîçìîæíîðàçäåëåíèåçàêîíîäàòåëüíîéè
ñóäåáíîéñôåðûïðàâîòâîð÷åñòâà.Ñóäåáíàÿâëàñòüâïðàâî-
âîìãîñóäàðñòâåèãðàåòâåäóùóþðîëü,÷òîòðåáóåòñóùåñò-
âåííîãîóñèëåíèÿðîëèèçíà÷åíèÿñóäåáíîãîïðàâîòâîð÷åñò-
âàâïðàâîâîéñèñòåìåíàøåãîãîñóäàðñòâà.

Íàñîâðåìåííîìýòàïåðàçâèòèÿïðàâîâîéñèñòåìûîñî-
áóþðîëüâïðàâîîáðàçîâàíèèèãðàþòîðãàíûìåñòíîãîñàìî-
óïðàâëåíèÿ - â Ðåñïóáëèêå Áåëàðóñü ýòî Ñîâåòû äåïóòàòîâ
ðàçëè÷íîãîóðîâíÿâçàâèñèìîñòèîòàäìèíèñòðàòèâíî-òåð-
ðèòîðèàëüíîéåäèíèöû.

Ðàçëè÷íûå ìîäåëè îáùåñòâåííîãî ðàçâèòèÿ, ôîðìèðó-
ÿñüêàêñîöèîêóëüòóðíûåîáùíîñòè,öèâèëèçàöèè,ïîðîæäà-
þò  ðàçëè÷íûå òèïûóïðàâëåíèÿîáùåñòâîì.Âîñòî÷íàÿìî-
äåëüèìååòöåëüþïîääåðæàíèåñèñòåìûêàêòàêîâîé,çàïàä-
íàÿ-îáåñïå÷åíèåàâòîíîìèèèíäèâèäà.Ñîâðåìåííûåãîñó-
äàðñòâàÂîñòî÷íîéÅâðîïû,ïðèñîåäèíèâøèåñÿ ëèáîñîáè-
ðàþùèåñÿ ïðèñîåäèíèòüñÿ ê ÅâðîïåéñêîéÕàðòèèìåñòíîãî
ñàìîóïðàâëåíèÿ, îñîçíàþò òðóäíîñòèðåôîðìèðóåìîé ìî-
äåëèóïðàâëåíèÿ,ãäåäîëæåíãîñïîäñòâîâàòüïðèíöèïñóáñè-
äèàðíîñòè:âñåâîïðîñû,êîòîðûåìîæíîðåøèòüíàíèçîâûõ
óðîâíÿõ,íåòñìûñëàïåðåäàâàòü"íàâåðõ";âìåøàòåëüñòâîãî-
ñóäàðñòâàòðåáóåòñÿëèøüòàì,ãäåâðåøåíèèóïðàâëåí÷åñ-
êèõ çàäà÷ áåç íåãî íå îáîéòèñü. Ïðîèñõîäèò ñâîåîáðàçíîå
îáúåäèíåíèåäâóõèñòîðè÷åñêèõñïîñîáîâñòàíîâëåíèÿìåñò-
íîãîñàìîóïðàâëåíèÿ:ðåôîðìà,îñóùåñòâëÿåìàÿâåðõîâíîé
ãîñóäàðñòâåííîé âëàñòüþ, ïûòàåòñÿ âîññòàíîâèòü è íà÷àòü
ñîçäàíèåñòðóêòóðûóïðàâëåíèÿ"ñíèçóââåðõ".

âåëà ê îñîçíàíèþ â ñòðàíàõ ðîìàíî-ãåðìàíñêîé ïðàâîâîé
ñåìüè,âêëþ÷àÿÁåëàðóñü,ðîëèñóäåáíîãîïðàâîòâîð÷åñòâà.

ÂÇàêîíå "ÎíîðìàòèâíûõïðàâîâûõàêòàõâÐåñïóáëèêå
Áåëàðóñü"àêòûâûñøèõîðãàíîâñóäåáíîéâëàñòèïîðàçúÿñ-
íåíèþçàêîíîäàòåëüñòâàçàêîíîäàòåëüîòíåñêíîðìàòèâíûì
ïðàâîâûìàêòàì.Ïðåäñòàâëÿåòñÿ,÷òîòåìñàìûìçàêîíîäà-
òåëüñîâåðøåííîîáîñíîâàííîïðèçíàëèõîñîáóþðîëüâïðà-
âîîáðàçîâàíèè, à íå ïðåñëåäîâàë öåëü ïðåäîñòàâèòü âîç-
ìîæíîñòüðàçðåøåíèÿñóäåáíûõäåëñîïîðîéëèøüíàïîñòà-
íîâëåíèÿïëåíóìîâñóäîâ.Ðåøåíèÿâûñøèõñóäåáíûõîðãà-
íîâãîñóäàðñòâàîñóùåñòâëÿþòôóíêöèèïðåöåäåíòà,âûïîë-
íÿÿçàäà÷óïîäîñòèæåíèþåäèíîîáðàçèÿñóäåáíîéïðàêòèêè,
êîòîðóþïðåñëåäîâàëèâñîâåòñêèéïåðèîäðàçúÿñíåíèÿïëå-
íóìîâ.

Íåîáõîäèìîîòìåòèòü,÷òîñôåðóïðàâîïðèìåíåíèÿîòå-
÷åñòâåííûåòåîðåòèêèïðàâàèññëåäóþòâìåíüøåéñòåïåíè,
÷òîÿâëÿåòñÿòðàäèöèîííûìäëÿãîñóäàðñòâðîìàíî-ãåðìàí-
ñêîéïðàâîâîé ñåìüè.Â ñèñòåìåïîäãîòîâêèïðàâîòâîð÷åñ-
êèõðåøåíèéíåîáõîäèìïîñòîÿííûéêîìïëåêñíûéàíàëèçðå-
øåíèéñóäîâñöåëüþâûÿâëåíèÿçàêîíîìåðíîñòåéñóäåáíîãî
ïðàâîïðèìåíåíèÿèïðàâîòâîð÷åñòâà(ïîñðåäñòâîìèíñòèòó-
öèîíàëèçàöèè äàííîé "îáðàòíîé ñâÿçè", íàïðèìåð, ïóòåì
ñîçäàíèÿñïåöèàëüíîãîöåíòðàïðèîäíîìèçîðãàíîâñóäåá-
íîéâëàñòè).ÏîñòàíîâëåíèÿïëåíóìîâÂåðõîâíîãî,Âûñøåãî
ÕîçÿéñòâåííîãîÑóäîâ,îòíåñåííûåâáåëîðóññêîéïðàâîâîé
ñèñòåìåêíîðìàòèâíûìïðàâîâûìàêòàì,âíåçíà÷èòåëüíîé
ñòåïåíè íàïðàâëåíû íà ðåøåíèå èññëåäîâàòåëüñêèõ çàäà÷,
ïðåñëåäóÿ êîíêðåòíûå öåëè ïî ðàçúÿñíåíèþ ïðèìåíÿåìûõ
àêòîâ. Òðàäèöèÿ ñïåöèàëüíîãî èçó÷åíèÿ ñóäåáíîé ïðàêòèêè
çàêîíîäàòåëåì îòñóòñòâóåò. Ïðàâîâîé ìåõàíèçì, çàëîæåí-
íûéâñòàòüå112ÊîíñòèòóöèèÐåñïóáëèêèÁåëàðóñü,ïðåäóñ-
ìàòðèâàþùåé,÷òîåñëèïðèðàññìîòðåíèèêîíêðåòíîãîäåëà
ñóä ïðèäåò ê âûâîäó î íåñîîòâåòñòâèè íîðìàòèâíîãî àêòà
Êîíñòèòóöèè,îíïðèíèìàåòðåøåíèåâñîîòâåòñòâèèñÊîíñ-
òèòóöèåéèñòàâèòâóñòàíîâëåííîìïîðÿäêåâîïðîñîïðèçíà-
íèè äàííîãî íîðìàòèâíîãî àêòà íåêîíñòèòóöèîííûì, íå íà-
øåëäîíàñòîÿùåãîâðåìåíèïðàêòè÷åñêîéðåàëèçàöèè.

Êàêâîñïîëíåíèåïðîáåëàâìåõàíèçìàõâçàèìîäåéñòâèÿ
ïðàâîïðèìåíèòåëüíûõ è ïðàâîòâîð÷åñêèõ ñóáúåêòîâ ìîæíî
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ñóäàðñòâàôîðìèðóåòñÿòàêàÿòåíäåíöèÿ,êàêêîíñòèòóöèîíà-
ëèçàöèÿ, ÿâëÿþùàÿñÿ âûñøåé ôîðìîé ïðàâîîáðàçîâàíèÿ,
ïðèêîòîðîéñîâîêóïíîñòüöåííîñòåéîáùåñòâà,àêêóìóëèðî-
âàííûõ â Îñíîâíîì Çàêîíå, âûñòóïàåò ñàìîñòîÿòåëüíûì
ôàêòîðîìïðàâîîáðàçîâàòåëüíûõïðîöåññîâ.

L. Murashko
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Summary

ThemodernnationallegalsystemofBelaruswasformedina
shortperiodof time.However,during thisperiod, thesovereign
state has reached a stage of sustainable development in the
establishmentanddevelopmentof the legal systemand firstof
all,thesystemoflegislation.

ThepointofviewthatHumanRightsarenowthe“hardcore”
ofrightsiswidelyusedinforeignresearch. Fromtheviewpointof
thehistoryofpoliticalconstitutions,theHumanRightsareinthe
centerofthepoliticalprojectofmodernity,thatis,thesubjective
righttothepossessionofwhicheverypersoncanclaimregard-
lessofcircumstances.

HumanRightscontributedtotheconvergenceoflegalsys-
temsattheEuropeanlegalspace.

TheRepublic ofBelarus is not amemberof theCouncil of
EuropeandtheEuropeanConventionfortheProtectionofHuman
RightsandFundamentalFreedoms.

TheConstitutionoftheRepublicofBelarus,likemostconsti-
tutionsworldwide,alsohasanaxiologicalcontentanditischar-
acterizedwithmanyaxiologicalstructures.

Theimplementationofconstitutionalcontrolrequiresahigh

Ñàìàïðèðîäàìåñòíîãîñàìîóïðàâëåíèÿòàêîâà,÷òîèí-
òåðåñû êîëëåêòèâà ãðàæäàí íà ìåñòíîì óðîâíå ïîëó÷àþò
ïðèîðèòåò  íàä èíòåðåñàìè êàê îòäåëüíîãî ÷åëîâåêà, òàê è
îáùåñòâàâöåëîì.Ìåñòíàÿâëàñòüñòàíîâèòñÿïîñðåäíèêîì
ìåæäó ëè÷íîñòüþ è ãîñóäàðñòâîì. Ïðè ýòîì ãðàæäàíèí,
ó÷àñòâóÿâðåøåíèèâîïðîñîâìåñòíîãîóðîâíÿ,ñîäíîéñòî-
ðîíû,âáîëüøåéñòåïåíèñòàíîâèòñÿ"âæèâëåí"âîáùåñòâåí-
íûéîðãàíèçì,÷åìçàùèùàÿñâîèñîáñòâåííûåèíòåðåñû,íå
èíòåãðèðîâàííûåâêîëëåêòèâíûå,ñäðóãîéñòîðîíû,ó÷àñòèå
âóïðàâëåíèèíîñèòíåïîñðåäñòâåííûéõàðàêòåð,íà÷òîóêà-
çûâàëîñüâáåëîðóññêîéïðàâîâîéíàóêå.

Ìåñòíûåïðîáëåìûèíóæäûëþäÿìáîëååçíàêîìûèïî-
íÿòíû, äåÿòåëüíîñòü îðãàíîâìåñòíîãî ñàìîóïðàâëåíèÿ áî-
ëååêîíêðåòíà,îòêðûòà,äîñòóïíàèçìåíåíèþ,÷åëîâåê"îùó-
ùàåò" ðåçóëüòàòû ñâîåãî âîçäåéñòâèÿ íà ìåñòíóþ âëàñòü è
âçàèìîäåéñòâèÿñíåé.Îäèíèçìîùíûõèìïóëüñîâïðîöåññû
ïðàâîîáðàçîâàíèÿ ïîëó÷àþò áëàãîäàðÿ ðåøåíèÿì ïî îáåñ-
ïå÷åíèþïîâñåäíåâíîéæèçíè÷åëîâåêà: êîììóíàëüíîåîáñ-
ëóæèâàíèå, òðàíñïîðòíûå, ìåäèöèíñêèå, îáðàçîâàòåëüíûå,
òîðãîâûåóñëóãè,òðóäîâûåîòíîøåíèÿ,îòíîøåíèÿñîáñòâåí-
íîñòè.Èñòîêèëåæàòåùåâìàãäåáóðãñêîìïðàâå,ïðàâåîò-
äåëüíûõãîðîäîâ,êîòîðîå,îáåñïå÷èâàÿñïåöèôèêóèõôóíê-
öèîíèðîâàíèÿ,îïðåäåëÿëîñüîáúåêòèâíûìèîñîáåííîñòÿìè
êàæäîãîãîðîäà.Âñîâðåìåííûõóñëîâèÿõíàèáîëååàäåêâàò-
íîîòâå÷àþùååïîòðåáíîñòÿìæèçíèïðàâî"âûçðåâàåò"âëî-
êàëüíîìîáùåñòâå, ÷àùåâñåãîâ  ãîðîäàõ, ÷åðåç ãîðîäñêîå
ñàìîóïðàâëåíèå. Íà äàííîì ýòàïå ðàçâèòèÿ îáùåñòâà ïðà-
âîòâîð÷åñêèåðåøåíèÿîðãàíîâñàìîóïðàâëåíèÿäîëæíûèã-
ðàòü ðåøàþùóþ ðîëü, îáúåêòèâèðóÿ ïðàâî, èäóùåå îò ïîò-
ðåáíîñòåéïîâñåäíåâíîãîðåãóëèðîâàíèÿ,"îòæèçíè".

Ñîâðåìåííîìó ïðàâîîáðàçîâàíèþ  â Ðåñïóáëèêå Áåëà-
ðóñü,êàêèâöåëîìíàåâðîïåéñêîìïðàâîâîìïðîñòðàíñòâå,
ïðèñóùè òàêèå òåíäåíöèè, êàê: àêòóàëèçàöèÿàêñèîëîãè÷åñ-
êîãîñîäåðæàíèÿïðàâîâûõíîðì;óñèëåíèåâîçäåéñòâèÿìåæ-
äóíàðîäíîãî ïðàâà, ïðåæäå âñåãî â ðàìêàõ óòâåðæäåíèÿ
ñòàíäàðòîâïðàâèñâîáîä÷åëîâåêà;ïîâûøåíèåçíà÷åíèÿñó-
äåáíîãî ïðàâîòâîð÷åñòâà, âîçðàñòàíèå ðîëè ïðàâîòâîð÷åñ-
êîãîèìïóëüñà"îòæèçíè"-ïðàâîòâîð÷åñòâàîðãàíîâìåñòíî-
ãîñàìîóïðàâëåíèÿ.Ñîâìåñòíûìèóñèëèÿìèîáùåñòâàèãî-
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Â. Êàì ïî

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû,
çàñëóæåííûéþðèñòÓêðàèíû

Â. Îâ ÷à ðåí êî

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû,
çàñëóæåííûéþðèñòÓêðàèíû

Íåêîòîðûåïðîáëåìûêîíñòèòóöèîííîãî

êîíòðîëÿçàñîáëþäåíèåìÏàðëàìåíòîì

ïðîöåäóðûâíåñåíèÿèçìåíåíèéâÊîíñòèòóöèþ

(óêðàèíñêèéîïûò)

Óêðàèíñêèé êîíñòèòóöèîíàëèçì, êîòîðîìó ïîñâÿòèëè
ñâîè ðàáîòû âåäóùèå óêðàèíñêèå èññëåäîâàòåëè-êîíñòèòó-
öèîíàëèñòû1 -îäíîèçóíèêàëüíûõÿâëåíèéíåòîëüêîíàïîñò-
ñîâåòñêîìïðîñòðàíñòâå,íîèâÖåíòðàëüíîéèÂîñòî÷íîéÅâ-
ðîïå.Ïîýòîìóåãîâíèìàòåëüíîèçó÷àþòèâÏîëüøå2,èâÐîñ-
ñèè3,èâÑØÀ4.

Íà÷èíàÿñÕV²²âåêà,óêðàèíñêèéêîíñòèòóöèîíàëèçìïðî-
øåëðÿäöèâèëèçàöèîííûõýòàïîâðàçâèòèÿ5,ñêàçàâøèõñÿíà

professionalsenseof justice for judgeswithsustainedviewson
theconstitutionalparametersofthemodelofsocietyandstate.

Oneof thetendenciesof themodern lawmakingprocess in
theEuropean legal space, including theRepublicofBelarus, is
theincreaseoftheroleoftheinternationallaw.

TheRepublicofBelarusisapartytothebasicagreementsin
the field of protection of Human Rights, and joining to the
European Convention on Human Rights and Fundamental
FreedomsunderthejurisdictionoftheEuropeanCourtofHuman
Rightsremainsthemajorissueforthecountry.

TheRepublicofBelarusisactively involvedintheconstruc-
tion of a trilateral customs union, which is a special subject of
internationallawinthesphereoftradeandeconomicrelations.

Aspecialroleisassignedtothejudiciallawmakingprocessin
themodernworld.Convergenceof legalsystemshas ledtothe
recognitionoftheroleofjudiciallawmakingprocessinlegalsys-
temsofmanycountries,includingBelarus.

Atthesametime,issuesconcerningthescopesandlimitsof
judicial lawmakingprocessarestillurgentforBelarusandother
countries. Thementionedscopesand limitsareoutlinedbythe
legalnormadoptedbythestaterepresentativebodies,asitisthe
only way to separate the legislative and judicial scopes of law-
makingprocess.

Judicial power in the stateof lawhas a leading role,which
requiresasubstantialstrengtheningoftheroleandimportanceof
judiciallawmakingprocessinthelegalsystemoftheRepublicof
Belarus.
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1   Ñì.:ÎðçèõÌ.,ÊðóñÿíÀ.ÑîâðåìåííûéêîíñòèòóöèîíàëèçìâÓêðàèíå.-Êè-
åâ, 2006. - 194 ñ.; Êðóñÿí À. Ð.Ñó÷àñíèé óêðà¿íñüêèé êîíñòèòóö³îíàë³çì:
Ìîíîãðàô³ÿ. – Ê.: Þð³íêîì ²íòåð, 2010. – 512 ñ.; Êîíñòèòóö³ÿ ³ êîíñòè-
òóö³îíàë³çìâÓêðà¿í³:âèá³ðêîâ³ïðîáëåìè.Çá³ðíèêíàóêîâèõïðàöü÷ëåí³â
Òîâàðèñòâàêîíñòèòóö³éíîãîïðàâàçíàãîäèäåñÿòî¿ð³÷íèö³Êîíñòèòóö³¿Óê-
ðà¿íè,Êîíñòèòóö³éíîãîÑóäóÓêðà¿íèòàñàìîãîÒîâàðèñòâà/Â³äïîâ.ðåä.
ïðîô.ÌàðòèíåíêîÏ.Ô.³äîö.ÊàìïîÂ.Ì.–Ê.:„Êóïð³ÿíîâà”,2007.–320ñ.

2   Ñì.:ProblemystosovaniaÊonstytucjiPolskiiUkrainywpraktyce/Podredakcja
M.Granata,J.Sobczaka/-Lublin:Verba,2004.-290s.

3   Ñì.Ïîëîâ÷åíêîÊ.À. ÒîëêîâàíèåÊîíñòèòóöèè(èçàêîíîâ)Êîíñòèòóöèîííûìè
ñóäàìèÐîññèèèÓêðàèíû:òåîðåòè÷åñêèåèïðàêòè÷åñêèåïðîáëåìû(ñðàâíè-
òåëüíî-ïðàâîâîéàíàëèç)//Ãîñóäàðñòâîèïðàâî.-Ìîñêâà,2002.–Ñ.57-63

4   Ñì.ÔóòåéÁ. Ñòàíîâëåííÿïðàâîâî¿äåðæàâèâÓêðà¿í³1991-2005ð.ð.–Ê.,
Þð³íêîì²íòåð,2005.-352ñ.

5   Ñì.:ÊàìïîÂ. Óêðà¿íñüêèéêîíñòèòóö³îíàë³çìíàïîðîç³XXIñò.:ïðîáëåìè³
ïåðñïåêòèâè/Ðîçâèòîêäåìîêðàò³¿âÓêðà¿í³:Ìàòåð³àëèì³æíàð.íàóê.êîíô.
(Êè¿â,29âåðåñ.—1æîâò.2000ð.).—Ê.,2001.–Ñ.254-267.



ïðèñïîñàáëèâàÿñü ê ïîòðåáíîñòÿì êîíñòèòóöèîííî-ïðàâî-
âîé æèçíè ñòðàíû ñ ïåðåõîäíîé ýêîíîìèêîé è ïðîöåññàìè
êîíñòèòóöèîííîé ãëîáàëèçàöèè.Ñåé÷àñ óêðàèíñêèé êîíñòè-
òóöèîíàëèçìïåðåæèâàåòñëîæíûéïðîöåññìîäåðíèçàöèè8,
íà÷àâøåéñÿïîñëåïðèíÿòèÿÊîíñòèòóöèèÓêðàèíûâ1996ãî-
äó9.Çàýòîâðåìÿâæèçíèãîñóäàðñòâàïðîèçîøëèõàðàêòåð-
íûåèçìåíåíèÿ,óêàçûâàþùèåíàòî,÷òîîñíîâíîéòåíäåíöè-
åéðàçâèòèÿêîíñòèòóöèîíàëèçìà,ïîñðàâíåíèþñïðåäûäó-
ùèìïåðèîäîì(êîíåö80-õ-íà÷àëî90-õãîäîâÕÕñòîëåòèÿ)
ÿâëÿåòñÿóêðåïëåíèåîñíîâïðàâîâîãî ãîñóäàðñòâàèâåðõî-
âåíñòâàïðàâà.Ýòîòåíäåíöèÿâëå÷åòçàñîáîé,â÷àñòíîñòè,
àêòèâíóþ ðåàëèçàöèþ ãðàæäàíàìè ñâîèõ ïðàâ è ñâîáîä, â
òîì÷èñëåïðàâàíàñóäåáíóþçàùèòó,ñîäíîéñòîðîíû,àòàê-
æåïðîâåäåíèåâíåñêîëüêîýòàïîâñóäåáíî-ïðàâîâîéðåôîð-
ìûñäðóãîéñòîðîíû.

Î÷åâèäíî, îòå÷åñòâåííûé êîíñòèòóöèîíàëèçì ëèøü óñ-
ëîâíî ìîæíî ñðàâíèâàòü ñ êîíñòèòóöèîíàëèçìîì ýêîíîìè-
÷åñêèðàçâèòûõñòðàíèëèäàæåñòðàíÁàëòèè,ãäåïîòåðÿíà-
öèîíàëüíîé ãîñóäàðñòâåííîñòè è òîòàëèòàðíîå íàñëåäèå
èìåëèçíà÷èòåëüíîìåíüøèåïîñëåäñòâèÿ,÷åìâÓêðàèíå.Íî
ýòîíåîñâîáîæäàåòóêðàèíñêóþïîëèòè÷åñêóþýëèòóîòîòâåòñòâåí-
íîñòè çàñîñòîÿíèåèäàëüíåéøååðàçâèòèå êîíñòèòóöèîíà-
ëèçìà, êîòîðûé ïîòåíöèàëüíî îñòàåòñÿ íàèáîëåå ïåðñïåê-
òèâíûìèíñòðóìåíòîìðåøåíèÿñîöèàëüíî-ýêîíîìè÷åñêèõè
îáùåñòâåííî-ïîëèòè÷åñêèõïðîáëåìâãîñóäàðñòâå.

Îñíîâíîéïðîáëåìîéîòå÷åñòâåííîãîêîíñòèòóöèîíàëèç-
ìà, íà íàøâçãëÿä, ÿâëÿåòñÿ íå ñòîëüêî ïîëèòèêî-ïðàâîâûå
ïðîáëåìûåãîôóíêöèîíèðîâàíèÿ,õîòÿèîíèèìåþòñóùåñò-
âåííîåçíà÷åíèå,ñêîëüêîíåäîñòàòîêñîâðåìåííîéäîêòðèíû
êîíñòèòóöèîíàëèçìà,êîòîðàÿâîáðàëàáûâñåáÿðàçëè÷íûå
íàó÷íûå òå÷åíèÿ (þðèäè÷åñêèé è ñîöèîëîãè÷åñêèé ïîçèòè-
âèçì,ïîëèòè÷åñêóþíàóêó,äîêòðèíóåñòåñòâåííîãî(ïðèðîä-
íîãî)ïðàâà,êîíñòèòóöèîííóþèñòîðèþèò.ï.),îïèðàëàñüáû
íà ñîîòâåòñòâóþùèå èñòî÷íèêè êîíñòèòóöèîííîãî ïðàâà
(íîðìàòèâíûå àêòû, ïðåöåäåíòû, äîãîâîðû, îáû÷àè, ïðàâî-

åãîñîâðåìåííîìñîñòîÿíèè.Îäèíèçîáùåñîöèîëîãè÷åñêèõ
çàêîíîâ ýâîëþöèè êîíñòèòóöèîíàëèçìà çàêëþ÷àåòñÿ â òîì,
÷òî ïðåäûäóùèåôîðìû êîíñòèòóöèîíàëèçìà íå èñ÷åçàþò ñ
ïîÿâëåíèåìíîâîé,àèíòåãðèðóþòñÿèïåðåõîäÿòâíîâîåêà-
÷åñòâî.Ïîýòîìóóêðàèíñêèéêîíñòèòóöèîíàëèçì-ýòîñâîåîá-
ðàçíûéêîíãëîìåðàòðàçíûõêîíñòèòóöèîííûõèäåéèïðàêòèê,
êîòîðûå âðåìåíàìè ïðîòèâîñòîÿëè äðóã äðóãó, íî ñåãîäíÿ,
ó÷èòûâàÿîáùåñòâåííûåîáñòîÿòåëüñòâà,îáúåäèíåíûîáùåé
èñòîðèåéèâîëåéíàðîäà,åãîìíîãîâåêîâûìèóñèëèÿìèäëÿ
äîñòèæåíèÿîáùåñòâåííî-ïîëèòè÷åñêîãîèäåàëà—ñîçäàíèÿ
äåìîêðàòè÷åñêîãî,ñîöèàëüíîãî,ïðàâîâîãîãîñóäàðñòâà.

Ïî ìíåíèþ èçâåñòíîãî ðîññèéñêîãî èññëåäîâàòåëÿ-
êîíñòèòóöèîíàëèñòàÀ.Í.Ìåäóøåâñêîãî,òèïîëîãèÿïåðåõîä-
íûõïðîöåññîâíàïîñòñîâåòñêîìïðîñòðàíñòâå  îõâàòûâàåò
êîíñòèòóöèîííóþìîäåëüÐîññèè1993ãîäàêàêîáùèéîðèåí-
òèðäëÿñòðàíÑÍÃ,ìîäåëèñòðàí,ñòàâøèõíàïóòüïîèñêàåå
àëüòåðíàòèâûèïåðåæèâøèõôåíîìåí“öâåòíûõ”ðåâîëþöèé
(Ãðóçèÿ,Êèðãèçèÿ,Ìîëäîâà,Óêðàèíà),ìîäåëüàâòîðèòàðíîé
ìîäåðíèçàöèè, èçáðàííûõ Àçåðáàéäæàíîì, Áåëàðóñüþ, Àð-
ìåíèåé, Êàçàõñòàíîì, íåðåôîðìèðîâàííûå ðåæèìû Ñðåä-
íåéÀçèè(Òàäæèêèñòàí,Òóðêìåíèñòàí,Óçáåêèñòàí)6.

ÎòíîñèòåëüíîÓêðàèíûñýòèìàâòîðîììîæíîñîãëàñèòü-
ñÿ ëèøü â òîì, ÷òî èçó÷åíèå ðîññèéñêîãî êîíñòèòóöèîííîãî
îïûòàâñåãäàáûëîâïîëåçðåíèÿóêðàèíñêèõêîíñòèòóöèîíà-
ëèñòîâ. Íî ÷òî êàñàåòñÿ ïîèñêà Óêðàèíîé àëüòåðíàòèâíîé
ðîññèéñêîéêîíñòèòóöèîííîéìîäåëè,òîâýòîìíåáûëîèíåò
îáúåêòèâíîé ïîòðåáíîñòè. Âåäü â Óêðàèíå âñåãäà áûëà è
äåéñòâóåò ñåé÷àñ îòå÷åñòâåííàÿ ìîäåëü êîíñòèòóöèîíàëèç-
ìà,êîòîðûéîñíîâûâàåòñÿáîëåå÷åìíàòðåõñîòëåòíåìîïû-
òå,âðåçóëüòàòåêîòîðîãîñôîðìèðîâàëàñüóêðàèíñêàÿêîíñ-
òèòóöèîííàÿòðàäèöèÿ7,ÿâëÿþùàÿñÿîäíîéèçâàæíûõñîñòàâ-
ëÿþùèõñîâðåìåííîãîîòå÷åñòâåííîãîêîíñòèòóöèîíàëèçìà.

Óíèêàëüíîñòü óêðàèíñêîãî êîíñòèòóöèîíàëèçìà ïðåæäå
âñåãî çàêëþ÷àåòñÿ â òîì, ÷òî îí ïîñòîÿííî ðàçâèâàåòñÿ,
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8  Ïðî êîíñòèòóö³éíó ìîäåðí³çàö³þ â Óêðà¿í³, íàïðèêëàä, äèâ.: Êàìïî Â.Ì.
²íñòðóìåíòêîíñòèòóö³éíî¿ìîäåðí³çàö³¿//ÃîëîñÓêðà¿íè.–¹214(4714).–
12ëèñòîïàäà2009ðîêó.–Ñ.23;

9    Ñì.: Óêàç Ïðåçèäåíòà Óêðà¿íè “Ïðî ïåðøî÷åðãîâ³ çàõîäè, ïîâ’ÿçàí³ ç
ïðèéíÿòòÿìÊîíñòèòóö³¿Óêðà¿íè”¹553/96â³ä12ëèïíÿ1996ðîêó//Ãîëîñ
Óêðà¿íè.–1996.–N130(17.07.96).

6    Ñì.:ÌåäóøåâñêèéÀ.Í. ÐåâîëþöèÿâÊèðãèçèè:èòîãèèïåðñïåêòèâûêîíñ-
òèòóöèîííûõïðåîáðàçîâàíèé//Ñðàâíèòåëüíîåêîíñòèòóöèîííîåîáîçðå-
íèå.–¹1(80).–2011.–Ñ.13.

7   Ñì.:Ñàâ÷èíÌ.Â. Êîíñòèòóö³îíàë³çì³ïðèðîäàêîíñòèòóö³¿:Ìîíîãðàô³ÿ.–
Óæãîðîä:Ïîë³ãðàôöåíòð«Ë³ðà»,2009.–372ñ.Ñåë³âàíîâÀ.Êîíñòèòóö³éíà
ìîäåðí³çàö³ÿ÷èíîâàêîíñòèòóö³ÿ?//ÃîëîñÓêðà¿íè.–¹76(5076).–27
êâ³òíÿ2011ðîêó.–Ñ.5.
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2)ôîðìûó÷àñòèÿîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿâ
ïðîâåðêå êîíñòèòóöèîííîñòè çàêîíîïðîåêòîâ î òàêèõ èçìå-
íåíèÿõíàñòàäèèèõâíåñåíèÿâïàðëàìåíò(Ìîëäîâà,Óêðàè-
íà)èëèïåðåäîáíàðîäîâàíèåìçàêîíàîâíåñåíèèèçìåíåíèé
âêîíñòèòóöèþ(Ôðàíöèÿ);

3) ïîðÿäêà ðàññìîòðåíèÿ è ïðèíÿòèÿ ïàðëàìåíòîì (íà
ðåôåðåíäóìå)çàêîíîïðîåêòàîâíåñåíèèèçìåíåíèéâêîíñ-
òèòóöèþ(Êàçàõñòàí,Óêðàèíà,Ôðàíöèÿ);

4) ïîðÿäêà ïîäïèñàíèÿ, îáíàðîäîâàíèÿ è âñòóïëåíèÿ â
ñèëó çàêîíà î âíåñåíèè èçìåíåíèé â êîíñòèòóöèþ (Ãðåöèÿ,
Êàçàõñòàí,Ïîðòóãàëèÿ);

5)ïîðÿäêàïðîâåðêèîðãàíîìêîíñòèòóöèîííîãîêîíòðî-
ëÿñîáëþäåíèÿïðîöåäóðûâíåñåíèÿèçìåíåíèéâ êîíñòèòó-
öèþ(Áîëãàðèÿ12,Óêðàèíà).

Èòàê,îðãàíûêîíñòèòóöèîííîãîêîíòðîëÿ(êîíñòèòóöèîí-
íûå ñóäû, êîíñòèòóöèîííûå ñîâåòû) ñòðàíìèðà âûïîëíÿþò
îïðåäåëåííûåôóíêöèè è ïîëíîìî÷èÿ â ïðîöåññå âíåñåíèÿ
ïàðëàìåíòàìè èçìåíåíèé â êîíñòèòóöèè. Îäíàêî ðåàëüíîå
çíà÷åíèåèõêîíòðîëÿçàâèñèòîòìåñòàèðîëèêîíñòèòóöèîí-
íîãîñóäà (ñîâåòà)âêîíñòèòóöèîííîéñèñòåìåâëàñòè,ìíî-
ãèõïðàâîâûõèâíåïðàâîâûõôàêòîðîâ,êîòîðûåíàëàãàþòîò-
ïå÷àòîêíàèõêîíòðîëüíóþäåÿòåëüíîñòü.

ÂîáëàñòèêîíñòèòóöèîííîãîðåôîðìèðîâàíèÿÊîíñòèòó-
öèîííûé Ñóä Óêðàèíû ôàêòè÷åñêè íàäåëåí äâóìÿ âèäàìè
ïîëíîìî÷èé â ñôåðå êîíòðîëÿ çà âíåñåíèåì èçìåíåíèé â
ÊîíñòèòóöèþÓêðàèíû:

1)ïðàâîìïðåäâàðèòåëüíîãîêîíñòèòóöèîííîãîêîíòðîëÿ
ñîîòâåòñòâèÿçàêîíîïðîåêòîâ(ñòàòüÿ159Êîíñòèòóöèè);

2)ïðàâîìïîñëåäóþùåãîêîíñòèòóöèîííîãîêîíòðîëÿçà
ñîáëþäåíèåì ïàðëàìåíòîì êîíñòèòóöèîííî óñòàíîâëåííîé
ïðîöåäóðûðàññìîòðåíèÿ,ïðèíÿòèÿèîáíàðîäîâàíèÿçàêîíà
îâíåñåíèèòàêèõèçìåíåíèé(ñòàòüÿ152Êîíñòèòóöèè).

ÍàäåëåíèåÊîíñòèòóöèîííîãîÑóäàÓêðàèíûïðàâîìïîñ-
ëåäóþùåãîêîíñòèòóöèîííîãî êîíòðîëÿíåáûëîñëó÷àéíûì.
ÀâòîðûÊîíñòèòóöèèÓêðàèíûñòàðàëèñüñîçäàòüâíåéòàêîé
ìåõàíèçì ñäåðæåê è ïðîòèâîâåñîâ, êîòîðûé èñêëþ÷àë áû
çëîóïîòðåáëåíèå ïðàâîì, óçóðïàöèþ âëàñòè è ò.ï. Ýòî íàã-
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âûåäîêòðèíû),êîíñòèòóöèîííóþïðàêòèêóîðãàíîâãîñóäàð-
ñòâåííîé âëàñòè è îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, íà
êðèòè÷åñêèéàíàëèççàðóáåæíîãîêîíñòèòóöèîííîãîîïûòàè
ò.ï. Áåç ñèñòåìíîé äîêòðèíû êîíñòèòóöèîíàëèçìà âëàñòü
âñåãäàáóäåò ÷óâñòâîâàòüñåáÿìàëî êîìïåòåíòíîé.Â òàêîì
ñëó÷àåêîíñòèòóöèîíàëèçì, çäåñüìîæíîñîãëàñèòüñÿñÀ.Í.
Ìåäóøåâñêèì, ñòàíîâèòñÿ ýôåìåðíûì è ðàññìàòðèâàåòñÿ
ýëèòîéíåêàêôóíäàìåíòîáåñïå÷åíèÿïðàâîâîéñòàáèëüíîñ-
òè, à, ñêîðåå, êàê èíñòðóìåíò ëåãèòèìèçàöèè âëàñòè, äîáû-
òûéíåïðàâîâûìïóòåì10.

Ïîíÿòíî, ÷òî ïðîáëåìàôîðìèðîâàíèÿ ðåàëüíîãî êîíñ-
òèòóöèîíàëèçìàñî âðåìåíåìáóäåòðåøåíà, íî ñ ïîìîùüþ
íàóêè, íà íàøâçãëÿä, ýòîãîìîæíî áûëî áûäîñòè÷ü çíà÷è-
òåëüíîáûñòðåå.

Îñîáåííîâàæíàâðàçâèòèèðåàëüíîãîêîíñòèòóöèîíàëèç-
ìà â Óêðàèíå ðîëü Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû – åäèí-
ñòâåííîãîîðãàíàêîíñòèòóöèîííîéþðèñäèêöèè11.Îñóùåñòâ-
ëÿÿêîíòðîëüçàêîíñòèòóöèîííîñòüþçàêîíîâèèíûõàêòîâ,à
òàêæåòîëêîâàíèåÊîíñòèòóöèèèçàêîíîâÓêðàèíû,Êîíñòèòó-
öèîííûéÑóäâñâîèõðåøåíèÿõíåòîëüêîîòâå÷àåòíàâîïðîñû,
ïîñòàâëåííûå â êîíñòèòóöèîííûõ ïðåäñòàâëåíèÿõ è îáðàùå-
íèÿõ, íîè íàîñíîâàíèèîïðåäåëåííûõïîäõîäîâôîðìèðóåò
îáùåîáÿçàòåëüíûåïðàâîâûåäîêòðèíûèïðàâîâûåïîçèöèè.

Ñðåäèâîïðîñîâ,êîòîðûåÊîíñòèòóöèîííûéÑóäÓêðàèíû
ïðèçâàíðåøàòüâïðîöåññåîáåñïå÷åíèÿñèñòåìûêîíñòèòó-
öèîíàëèçìà, åñòü âîïðîñû êîíñòèòóöèîííîãî êîíòðîëÿ çà
ñîáëþäåíèåìïàðëàìåíòîìïðîöåäóðûâíåñåíèÿèçìåíåíèé
âÊîíñòèòóöèþÓêðàèíû.

Âíåñåíèåèçìåíåíèéâîñíîâíîéçàêîíëþáîãîãîñóäàð-
ñòâà — ýòî âñåãäà îïðåäåëåííàÿ êîíñòèòóöèîííî óñòàíîâ-
ëåííàÿïðîöåäóðà,ñêîòîðîéñâÿçàíûòåèëèèíûåïîëèòèêî-
ïðàâîâûå ïîñëåäñòâèÿ. Êàê ïðàâèëî, êîíñòèòóöèè ðàçíûõ
ñòðàí ðåãóëèðóþò ïîðÿäîê âíåñåíèÿ ýòèõ èçìåíåíèé ïóòåì
óñòàíîâëåíèÿ:

1) êðóãà ñóáúåêòîâ ïðàâà çàêîíîäàòåëüíîé èíèöèàòèâû
îòíîñèòåëüíî èçìåíåíèé â êîíñòèòóöèþ (Èñïàíèÿ, Èòàëèÿ,
Óêðàèíà);
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10  Ñì.:ÌåäóøåâñêèéÀ.Í. Öèò.ðàá.–Ñ.15.
11  Ñì.:ÇàêîíÓêðà¿íè„ÏðîÊîíñòèòóö³éíèéÑóäÓêðà¿íè”â³ä16æîâòíÿ1996
ðîêó¹422/96-ÂÐ//ÃîëîñÓêðà¿íè.–1996.–N199(22.10.96).

12  Îáýòîìñì.:ÑêîìàðîõàÂ.ª.Êîíñòèòóö³éíàþðèñäèêö³ÿâÓêðà¿í³:ïðîáëå-
ìèòåîð³¿,ìåòîäîëîã³¿³ïðàêòèêà.–Ê.:«ÌÏËåñÿ»,2007.-Ñ.388

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



èò.ï.Ïî-ðàçíîìóîïðåäåëÿþòñÿðîëüèþðèäè÷åñêîåçíà÷åíèå
çàêëþ÷åíèéîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿîòíîñèòåëüíî
çàêîíîïðîåêòîâîòàêèõèçìåíåíèÿõ:âîäíèõñòðàíàõýòèçàêëþ-
÷åíèÿèìåþòäëÿïàðëàìåíòîâëèøüêîíñóëüòàòèâíîåçíà÷åíèå
(Ìîëäîâà),âäðóãèõ–çàêëþ÷åíèÿîðãàíîâêîíòðîëÿÿâëÿþòñÿ
îáÿçàòåëüíûìèäëÿðàññìîòðåíèÿïàðëàìåíòàìè(Óêðàèíà).Â
äåéñòâèòåëüíîñòè çàêëþ÷åíèåÊîíñòèòóöèîííîãîÑóäàÓêðàè-
íûèìååòäëÿïàðëàìåíòàîáÿçàòåëüíîåçíà÷åíèå14.

Äåÿòåëüíîñòüîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿâðàç-
íûõñòðàíàõïîâîïðîñàìïðîâåðêèêîíñòèòóöèîííîñòèìàòå-
ðèàëüíûõèïðîöåññóàëüíûõíîðìçàêîíîïðîåêòîâ(çàêîíîâ)
îâíåñåíèèèçìåíåíèéâêîíñòèòóöèèíóæäàåòñÿâñåðüåçíîé
íàó÷íîéðàçðàáîòêå.Êñîæàëåíèþ,íàó÷íàÿëèòåðàòóðàîñâå-
ùàåòëèøüîòäåëüíûåàñïåêòûýòîéòåìû.

Îòñóòñòâèåíàðàáîòàííîé,â÷àñòíîñòèñïîçèöèéäîêòðè-
íûïðàâîâîãîãîñóäàðñòâàèâåðõîâåíñòâàïðàâà,íàó÷íîéòå-
îðèè êîíñòèòóöèîííîãî êîíòðîëÿ çà ñîäåðæàíèåì çàêîíî-
ïðîåêòîâîâíåñåíèèèçìåíåíèéâêîíñòèòóöèþ,ñîäíîéñòî-
ðîíû,èîòíîñèòåëüíîñîáëþäåíèÿïàðëàìåíòîìïðîöåäóðû
ðàññìîòðåíèÿ,ïðèíÿòèÿèëèâñòóïëåíèÿâñèëóçàêîíîâîòà-
êèõ èçìåíåíèÿõ, ñ äðóãîé ñòîðîíû, ïðèâîäèò, êàê óáåæäàåò
îïûòÓêðàèíû,êðàçëè÷íûìïðîáëåìàì.Âî-ïåðâûõ,íåèçâåñò-
íî,êàêèåäîêòðèíûíåîáõîäèìîïðèìåíÿòüïðèêîíñòèòóöè-
îííîìêîíòðîëåçàêîíîïðîåêòîâ(çàêîíîâ)ïîâîïðîñàìêîíñ-
òèòóöèîííîãî ðåôîðìèðîâàíèÿ. Âî-âòîðûõ, áåç óêàçàííîé
íàó÷íîéòåîðèèîïàñíîâíîñèòüèçìåíåíèÿïîýòèìâîïðîñàì
âïðîöåäóðó êîíñòèòóöèîííîãî êîíòðîëÿ.Â-òðåòüèõ, áåç òà-
êîéòåîðèèíåâîçìîæíîïðàâèëüíîñîðèåíòèðîâàòüîáùåñò-
âåííîåìíåíèåâñëó÷àåâîçíèêíîâåíèÿïðîáëåìñëåãèòèì-
íîñòüþòåõèëèäðóãèõãîñóäàðñòâåííûõðåøåíèé.

Èçó÷àÿâîïðîñîêîíñòèòóöèîííîìêîíòðîëåçàñîáëþäå-
íèåìïàðëàìåíòîìïðîöåäóðûâíåñåíèÿèçìåíåíèéâÊîíñ-
òèòóöèþÓêðàèíû, íóæíîïðåæäåâñåãîâûÿñíèòüíåêîòîðûå
ìåòîäîëîãè÷åñêèåìîìåíòû.

ÏîñëåâûíåñåíèÿÐåøåíèÿÊîíñòèòóöèîííîãîÑóäàÓêðà-
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ëÿäíîïðîèëëþñòðèðîâàíîâ÷àñòèøåñòîéñòàòüè115Êîíñ-
òèòóöèèÓêðàèíû,ñîãëàñíîêîòîðîéÏðåìüåð-ìèíèñòðÓêðàè-
íûîáÿçàíïîäàòüÏðåçèäåíòóÓêðàèíûçàÿâëåíèåîáîòñòàâ-
êåÊàáèíåòàÌèíèñòðîâÓêðàèíûïîðåøåíèþÏðåçèäåíòàÓê-
ðàèíûèëèâñâÿçèñïðèíÿòèåìÂåðõîâíîéÐàäîéÓêðàèíûðå-
çîëþöèèíåäîâåðèÿ.

Äðóãèìÿðêèìïðèìåðîìÿâëÿåòñÿ÷àñòü÷åòâåðòàÿñòàòüè
94ÊîíñòèòóöèèÓêðàèíûâðåäàêöèèÇàêîíàÓêðàèíû“Îâíåñå-
íèèèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû”îò8äåêàáðÿ2004ãîäà
¹2222—²V,ñîãëàñíîêîòîðîéïðàâîïîäïèñûâàòüçàêîí,ïðè-
íÿòûéïàðëàìåíòîì,èìåëêàêÏðåçèäåíòÓêðàèíû,òàêèâîïðå-
äåëåííûõñëó÷àÿõÏðåäñåäàòåëüÂåðõîâíîéÐàäûÓêðàèíû.

×òî-òîïîäîáíîåíàáëþäàåòñÿèîòíîñèòåëüíîêîíòðîëÿ
çàñîáëþäåíèåìïàðëàìåíòîìïðîöåäóðûâíåñåíèÿèçìåíå-
íèéâÊîíñòèòóöèþÓêðàèíû.ÓàâòîðîâÊîíñòèòóöèè,íàíàø
âçãëÿä,áûëàöåëüçàùèòèòüååîòïîïûòîêïàðëàìåíòàâíî-
ñèòüâíååèçìåíåíèÿíåïðàâîâûìïóòåì.Åñëèòàêèåèçìåíå-
íèÿâñå-òàêèáûëèâíåñåíû,òîñîãëàñíîìåõàíèçìóñäåðæåê
èïðîòèâîâåñîâñíà÷àëàÏðåçèäåíòÓêðàèíûäîëæåíïðèìå-
íèòüâåòîêòàêîìóçàêîíó13.Åñëèãëàâàãîñóäàðñòâàýòîãîíå
ñäåëàë,òîÊîíñòèòóöèîííûéÑóäÓêðàèíûâñëó÷àåîáðàùå-
íèÿ ê íåìóñ ñîîòâåòñòâóþùèìêîíñòèòóöèîííûìïðåäñòàâ-
ëåíèåììîãáûïðîâåðèòüñîáëþäåíèåïàðëàìåíòîìêîíñòè-
òóöèîííîóñòàíîâëåííîéïðîöåäóðûðàññìîòðåíèÿ,ïðèíÿòèÿ
èëè îáíàðîäîâàíèÿ çàêîíà, êîòîðûì âíåñåíû èçìåíåíèÿ â
ÊîíñòèòóöèþÓêðàèíû.Î÷åâèäíî,ýòîïîëíîìî÷èåÊîíñòèòó-
öèîííîãîÑóäàÓêðàèíû—ñïåöèôèêàóêðàèíñêîãîêîíñòèòó-
öèîíàëèçìà,ñòàëîâîçìîæíûìèç-çàæåñòîêîéñèñòåìûðàç-
äåëåíèÿâëàñòè,íåäîñòàòêàñîãëàñèÿèäîâåðèÿìåæäóâûñ-
øèìèîðãàíàìèãîñóäàðñòâåííîéâëàñòè.

Èçâåñòíî,÷òîâêàæäîéñòðàíååñòüñâîèîñîáåííîñòèðåãó-
ëèðîâàíèÿïîðÿäêàâíåñåíèÿèçìåíåíèéâêîíñòèòóöèþ,îáóñ-
ëîâëåííûåñïåöèôèêîéååêîíñòèòóöèîííîéñèñòåìû,èñòîðèè
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13 ÎïðàâåÏðåçèäåíòàÓêðàèíûïðèìåíÿòüâåòîêçàêîíóîâíåñåíèèèçìåíå-
íèéâÊîíñòèòóöèþÓêðàèíûñì.:Ð³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèó
ñïðàâ³çàêîíñòèòóö³éíèìïîäàííÿì73íàðîäíèõäåïóòàò³âÓêðà¿íèùîäî
â³äïîâ³äíîñò³ Êîíñòèòóö³¿ Óêðà¿íè (êîíñòèòóö³éíîñò³) çä³éñíåíîãî Ïðåçè-
äåíòîì Óêðà¿íè ïðàâà âåòî ñòîñîâíî ïðèéíÿòîãî Âåðõîâíîþ Ðàäîþ Óê-
ðà¿íèÇàêîíóÓêðà¿íè“Ïðîâíåñåííÿçì³íäîñòàòò³98Êîíñòèòóö³¿Óêðà¿íè”
òàïðîïîçèö³éäîíüîãî (ñïðàâàùîäîïðàâàâåòîíàçàêîíïðîâíåñåííÿ
çì³íäîÊîíñòèòóö³¿Óêðà¿íè)â³ä11áåðåçíÿ2003ðîêóN6-ðï/2003//Â³ñíèê
Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2003.–¹2.

14  Ñì.:àáçàöâîñüìîéïóíêò2ìîòèâèðîâî÷íîé÷àñòèÐåøåíèÿÊîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû ïî äåëó îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé
÷àñòèâòîðîéñòàòüè158èñòàòüè159ÊîíñòèòóöèèÓêðàèíûïîêîíñòèòó-
öèîííîìóïðåäñòàâëåíèþÏðåçèäåíòàÓêðàèíû(äåëîîâíåñåíèèèçìåíå-
íèéâÊîíñòèòóöèþÓêðàèíû)îò9èþíÿ1998ãîäà¹8-ðï/1998//Â³ñíèê
Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–1998.–¹3.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



èíûâäåëåïîêîíñòèòóöèîííîìóïðåäñòàâëåíèþ252íàðîä-
íûõäåïóòàòîâîòíîñèòåëüíîñîîòâåòñòâèÿÊîíñòèòóöèèÓêðà-
èíû(êîíñòèòóöèîííîñòè)ÇàêîíàÓêðàèíû“Îâíåñåíèèèçìå-
íåíèé â Êîíñòèòóöèþ Óêðàèíû” îò 8 äåêàáðÿ 2004 ãîäà¹
2222—²V (äåëî î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìåíå-
íèé âÊîíñòèòóöèþÓêðàèíû) îò 30 ñåíòÿáðÿ 2010 ãîäà15 ¹
20-ðï/2010(äàëåå–Ðåøåíèå)ýòèâîïðîñûïðèîáðåëèîñî-
áûé âåñ. Æèçíü íàãëÿäíî ïîäòâåðäèëà ïðîïèñíóþ èñòèíó:
íè÷òî òàê íå ðàçâèâàåò íàóêó êîíñòèòóöèîííîãî ïðàâà, êàê
êîíñòèòóöèîííàÿïðàêòèêà.

Ïî ïîâîäó ïðèíÿòîãî Ðåøåíèÿ âûñêàçàëèñü íå òîëüêî
îòå÷åñòâåííûåó÷åíûåèñïåöèàëèñòû16,íîèçàðóáåæíûåàâ-
òîðû17 è ìåæäóíàðîäíûå îðãàíèçàöèè, â ÷àñòíîñòè Âåíå-
öèàíñêàÿêîìèññèÿ(Åâðîïåéñêàÿêîìèññèÿ“Çàäåìîêðàòèþ
÷åðåçïðàâî”)18.

Âòåîðåòèêî-ïîçíàâàòåëüíîìïëàíå,ïðåæäå÷åìâûíåñòè
Ðåøåíèå,ÊîíñòèòóöèîííûéÑóäÓêðàèíûïðîøåëçíà÷èòåëü-
íûé ïîäãîòîâèòåëüíûé ýòàï è ïðèîáðåë íåîáõîäèìûé îïûò.
ÂåðõîâíàÿÐàäàÓêðàèíû4àâãóñòà2006ãîäàâíåñëàèçìåíå-
íèÿâÇàêîíÓêðàèíû“ÎÊîíñòèòóöèîííîìÑóäåÓêðàèíû”(äà-
ëåå–Çàêîí),çàïðåòèâðàññìîòðåíèåýòèìÑóäîìäåëîòíîñè-
òåëüíîâíåñåíèÿèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû19.Ôàêòè-
÷åñêèÊîíñòèòóöèîííîìóÑóäóçàïðåùàëîñüïðîâåðÿòüêîíñ-
òèòóöèîííîñòü ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîíñòèòó-
öèþÓêðàèíû.ÎäíàêîÏðåçèäåíòÓêðàèíûâíåñêîíñòèòóöèîí-
íîåïðåäñòàâëåíèåîòíîñèòåëüíîïðîâåðêèêîíñòèòóöèîííîñ-
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òèóêàçàííûõèçìåíåíèé,è26èþíÿ2008ãîäàÊîíñòèòóöèîí-
íûéÑóäÓêðàèíûïðèçíàëíåêîíñòèòóöèîííûìçàêîíîäàòåëü-
íîåîãðàíè÷åíèååãîïðàâàîñóùåñòâëÿòüêîíòðîëüçàêîíñòè-
òóöèîííîñòüþçàêîíîâîâíåñåíèèèçìåíåíèéâÊîíñòèòóöèþ
Óêðàèíû20.ÊîíñòèòóöèîííûéÑóäÓêðàèíûìîòèâèðîâàëñâîå
Ðåøåíèåòåì,÷òî“ñîãëàñíîÊîíñòèòóöèèÓêðàèíûçàêîíîïðî-
åêòîâíåñåíèèèçìåíåíèéâÊîíñòèòóöèþÓêðàèíûðàññìàòðè-
âàåòñÿ Âåðõîâíîé Ðàäîé Óêðàèíû ïðè íàëè÷èè çàêëþ÷åíèÿ
ÊîíñòèòóöèîííîãîÑóäàÓêðàèíûîåãîñîîòâåòñòâèèòðåáîâà-
íèÿì ñòàòåé 157 è 158 íàñòîÿùåé Êîíñòèòóöèè (ñòàòüÿ 159).
Êàêîòìå÷àëîñü,òàêèìñïîñîáîìÊîíñòèòóöèîííûéÑóäÓêðàè-
íûîñóùåñòâëÿåò ïðåäâàðèòåëüíûé (ïðåâåíòèâíûé) êîíòðîëü
çàñîäåðæàíèåìçàêîíîïðîåêòàîâíåñåíèèèçìåíåíèéâÊîíñ-
òèòóöèþÓêðàèíûäîåãîïðèíÿòèÿÂåðõîâíîéÐàäîéÓêðàèíû
(íàñòàäèèïîäãîòîâêèçàêîíîïðîåêòàêðàññìîòðåíèþ)”.Ïîý-
òîìó èìåííî Êîíñòèòóöèîííûé Ñóä Óêðàèíû “äîëæåí îñó-
ùåñòâëÿòüïîñëåäóþùèéêîíñòèòóöèîííûéêîíòðîëüèîòíîñè-
òåëüíîçàêîíàîâíåñåíèèèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû
ïîñëåîáðåòåíèÿèìäåéñòâèÿ,ïîñêîëüêóîòñóòñòâèåñóäåáíî-
ãîêîíòðîëÿçàïðîöåäóðîéåãîðàññìîòðåíèÿèïðèíÿòèÿ,îï-
ðåäåëåííîé â ðàçäåëå Õ²²² íàñòîÿùåé Êîíñòèòóöèè, ìîæåò
èìåòüñëåäñòâèåìîãðàíè÷åíèÿëèáîóïðàçäíåíèåïðàâèñâî-
áîä ÷åëîâåêà è ãðàæäàíèíà, ëèêâèäàöèþíåçàâèñèìîñòè èëè
íàðóøåíèåòåððèòîðèàëüíîéöåëîñòíîñòèÓêðàèíûëèáîèçìå-
íåíèå êîíñòèòóöèîííîãî ñòðîÿ ñïîñîáîì, íå ïðåäóñìîòðåí-
íûì Îñíîâíûì Çàêîíîì Óêðàèíû” (àáçàöû âòîðîé, òðåòèé
ïóíêòà3.2.ìîòèâèðîâî÷íîé÷àñòèÐåøåíèÿÊîíñòèòóöèîííîãî
ÑóäàÓêðàèíûîò26èþíÿ2008ãîäà¹13-ðï/2008).

Òàêèì îáðàçîì, åùå â 2008 ãîäó, ÊîíñòèòóöèîííûéÑóä
Óêðàèíûïðèçíàëñåáÿêîìïåòåíòíûìèçàëîæèëïðàâîâûåïî-
çèöèèïîðàññìîòðåíèþäåë,ñâÿçàííûõñêîíòðîëåìçàêîíñ-
òèòóöèîííîñòüþïðîöåäóðûðàññìîòðåíèÿ,ïðèíÿòèÿèëèîá-
íàðîäîâàíèÿ çàêîíîâ î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ
Óêðàèíû.
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20 Ñì.: Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î ñîîòâåòñòâèè
ÊîíñòèòóöèèÓêðàèíû(êîíñòèòóöèîííîñòè)ïîëîæåíèÿïîäïóíêòà1ïóíêòà
3 ðàçäåëà IV Çàêîíà Óêðàèíû “Î ÊîíñòèòóöèîííîìÑóäå Óêðàèíû“ (â ðå-
äàêöèèÇàêîíàÓêðàèíûîò4àâãóñòà2006ðîêó¹79-V)ïîêîíñòèòóöèîííî-
ìóïðåäñòàâëåíèþ47íàðîäíûõäåïóòàòîâÓêðàèíû (äåëîîïîëíîìî÷èÿõ
ÊîíñòèòóöèîííîãîÑóäàÓêðàèíû)îò26èþíÿ2008 ãîäà¹13-ðï/2008 //
Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–¹5.–2008.–Ñ.22.

15  Ñì.:Îô³ö³éíèéâ³ñíèêÓêðà¿íè.Ñïåö³àëüíèéâèïóñê.–¹72/1.–2010.–Ñò.
2597.

16  Ñì.:Ìèðîøíè÷åíêîÞ. ÊîíòðîëüÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèçàäîäåð-
æàííÿìïðîöåäóðèâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íèÿêçàñ³áçàáåçïå-
÷åííÿ¿¿âåðõîâåíñòâà//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2011.–¹
1. – Ñ. 42-52; Ðå÷èöüêèé Â. Âò³ëþþ÷è ïðèíöèïè âåðõîâåíñòâà ïðàâà:
ïîë³òèêî-ïðàâîâèéêîìåíòàðïîëîæåíüÐ³øåííÿÊîíñòèòóö³éíîãîÑóäóÓê-
ðà¿íèóñïðàâ³ïðîäîäåðæàííÿïðîöåäóðèâíåñåííÿçì³íäîÊîíñòèòóö³¿Óê-
ðà¿íè//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2010.–¹6.–Ñ.142–151.

17  Ñì.:Ôóòåé Á. Âàæëèâ³ñòüäîòðèìàííÿïðåöåäåíòó //Þðèäè÷íèéâ³ñíèê
Óêðà¿íè.–23-29êâ³òíÿ2011ðîêó.–¹17(825).–Ñ.6.

18  Ñì.:Âèñíîâîêªâðîïåéñüêî¿Êîì³ñ³¿çàäåìîêðàò³þ÷åðåçïðàâî“Ïðîêîíñ-
òèòóö³éíóñèòóàö³þâÓêðà¿í³”â³ä17ãðóäíÿ2010ðîêó/Åëåêòðîííèéðåñóðñ:
http://zakon1.rada.gov.ua/cgibin/laws/main.cgi?nreg=994_a36&p=1305609
940920123.

19 Ñì.:ÇàêîíÓêðà¿íè«Ïðîâíåñåííÿçì³íäîðîçä³ëó²V«Ïðèê³íöåâ³òàïåðåõ³äí³
ïîëîæåííÿ» «Çàêîíó Óêðà¿íè «Ïðî Êîíñòèòóö³éíèé Ñóä Óêðà¿íè» â³ä
4.08.2006ðîêó¹79-V//ÃîëîñÓêðà¿íè.–2006.–¹144(5ñåðïíÿ).–Ñò.2

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



øåíèå¹20-ðï/2010,îíáûëõîðîøîïîäãîòîâëåíêèñïîëíå-
íèþñâîåéêîíñòèòóöèîííîéîáÿçàííîñòè.

ÖåííåéøèìâýòîìÐåøåíèèÿâëÿåòñÿòî,÷òîâíåìñôîð-
ìèðîâàí îáùèé ïðèíöèï ïðàâà, ñîãëàñíî êîòîðîìó çàêîí î
âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû, êàê è ëþáîé
äðóãîéçàêîí,äîëæåíñîîòâåòñòâîâàòüòðåáîâàíèÿìêîíñòè-
òóöèîííîóñòàíîâëåííîéïðîöåäóðûðàññìîòðåíèÿ,ïðèíÿòèÿ
è îáíàðîäîâàíèÿ çàêîíà. Êñòàòè, äàííûé ïðèíöèï, åñëè îí
ñîáëþäàåòñÿ,íèêàêíåîãðàíè÷èâàåòïðàâîïàðëàìåíòàâíî-
ñèòüèçìåíåíèÿâÊîíñòèòóöèþÓêðàèíû – ÂåðõîâíàÿÐàäà
Óêðàèíû ñâîáîäíî ðåàëèçóåò ñâîå ïðàâî26. Åñëè áû ïîñëå
ïîñòàíîâëåíèÿóêàçàííîãîÐåøåíèÿïàðëàìåíòâñå-òàêèðå-
øèë âåðíóòü Êîíñòèòóöèþ Óêðàèíû â ðåäàêöèè, óòâåðæäåí-
íîéÇàêîíîìÓêðàèíûîò8äåêàáðÿ2004ãîäà27,òîÊîíñòèòó-
öèîííûéÑóäÓêðàèíûïðàêòè÷åñêèíåñìîãáûýòîìóâîñïðå-
ïÿòñòâîâàòü,åñëèçàêîíîäàòåëüïðèäåðæèâàëñÿáûïðèýòîì
íàäëåæàùåéêîíñòèòóöèîííîéïðîöåäóðûâíåñåíèÿèçìåíå-
íèéâÎñíîâíîéÇàêîíÓêðàèíû.

Òàêàÿïðîöåäóðà,íàíàøâçãëÿä,ÿâëÿåòñÿñîñòàâëÿþùåé
ïðèíöèïàâåðõîâåíñòâàïðàâà,äåéñòâèåêîòîðîãîðàñïðîñòðà-
íÿåòñÿíàñîáëþäåíèåïðîöåññóàëüíûõïîëîæåíèéÊîíñòèòó-
öèèÓêðàèíû.ÊàêóêàçûâàëïåðâûéÏðåäñåäàòåëüÊîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû Ë. Þçüêîâ, êîíñòèòóöèÿ äîëæíà áûòü
êîíñòèòóöèîííîé28, â ÷àñòíîñòè, ñîîòâåòñòâîâàòü ìåæäóíà-
ðîäíûìñòàíäàðòàìäåìîêðàòè÷åñêîãîêîíñòèòóöèîíàëèçìà,ê
ïðèíöèïàìêîòîðîãîîòíîñèòñÿèïðèíöèïâåðõîâåíñòâàïðàâà.

Àíàëèç íàó÷íûõ ïîäõîäîâ ê âîïðîñó î äîïóñòèìîñòè
êîíñòèòóöèîííîãî êîíòðîëÿ çà ñîáëþäåíèåì ïàðëàìåíòîì
ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â êîíñòèòóöèþ ñâèäåòåëü-
ñòâóåò îáèõ ñóùåñòâåííûõîòëè÷èÿõ.Îäíè àâòîðûïîëîæè-
òåëüíîîòíîñÿòñÿêýòîìóâîïðîñó(ÃîëîâàòûéÑ.Ï.,Ðå÷èöêèé
Â.Â.,ÑêîìîðîõàÂ.Å.,ÑòðèæàêÀ.À.)29,äðóãèåõîòÿèäîïóñêà-

Åùå ðàíüøå, ÷åì áûëî âûíåñåíî Ðåøåíèå îò 26 èþíÿ
2008ãîäà¹13-ðï/2008,ïðèó÷àñòèèîäèííàäöàòèèçâîñåì-
íàäöàòè ñóäåé – Êîíñòèòóöèîííûé Ñóä Óêðàèíû 2 ôåâðàëÿ
2008ãîäàîòêàçàëñÿîñóùåñòâëÿòüêîíòðîëüçàñîáëþäåíèåì
ïðîöåäóðû âíåñåíèÿ èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû
ôàêòè÷åñêèíàòîìîñíîâàíèè,÷òîýòèèçìåíåíèÿóæåñòàëè
òåëîìÎñíîâíîãîÇàêîíàãîñóäàðñòâà21.

ÒàêàÿíåïîñëåäîâàòåëüíîñòüâïîçèöèèÊîíñòèòóöèîííî-
ãî Ñóäà Óêðàèíû, íà êîòîðóþ, êñòàòè, îáðàùàåò âíèìàíèå
àìåðèêàíñêèé êîëëåãà Á. Ôóòåé22, îáóñëîâëåíà, íà íàø
âçãëÿä:à)îòñóòñòâèåìòåîðåòè÷åñêèõðàçðàáîòîêýòîéòåìû;
á)ïðèâåðæåííîñòüþ÷àñòèñóäåéÊîíñòèòóöèîííîãîÑóäàÓê-
ðàèíû ê äîêòðèíå ñóâåðåíèòåòà ïàðëàìåíòà; â) íîâèçíîé
ïðàêòèêè êîíñòèòóöèîííîãî êîíòðîëÿ çà ñîáëþäåíèåì ïðî-
öåäóðûêîíñòèòóöèîííûõèçìåíåíèé;ä)îòñóòñòâèåìñîîòâåò-
ñòâóþùåãîîïûòàðåøåíèÿäàííîéêàòåãîðèèäåë.

Òàêîé îïûò ñóäüè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ñî
âðåìåíåìïðèîáðåëèâðåçóëüòàòåðàáîòûíàä:

1)êîíñòèòóöèîííûìèîáðàùåíèÿìèÂåðõîâíîéÐàäûÓê-
ðàèíûîòíîñèòåëüíîäà÷èÊîíñòèòóöèîííûìÑóäîìÓêðàèíû
çàêëþ÷åíèéíàçàêîíîïðîåêòûîâíåñåíèèèçìåíåíèéâÊîíñ-
òèòóöèþÓêðàèíû23;

2) êîíñòèòóöèîííûìè ïðåäñòàâëåíèÿìè îòíîñèòåëüíî
íàðóøåíèéêîíñòèòóöèîííîéïðîöåäóðûðàññìîòðåíèÿ,ïðè-
íÿòèÿèîáíàðîäîâàíèÿçàêîíîâ24;

3)îòäåëüíûìèíàó÷íûìèïóáëèêàöèÿìè25.
ÏîýòîìóêîãäàÊîíñòèòóöèîííûéÑóäÓêðàèíûâûíåñÐå-
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26 Ñì.:ÇàêîíÓêðà¿íè„Ïðîâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íè“â³ä1ëþòî-
ãî2011ðîêó¹2952-V²//ÃîëîñÓêðà¿íè4.02.2011¹21.–Ñò.4.

27 Ñì.:Êîíñòèòóö³ÿÓêðà¿íèâðåäàêö³¿ÇàêîíóÓêðà¿íè«Ïðîâíåñåííÿçì³íäî
Êîíñòèòóö³¿ Óêðà¿íè»¹ 2222-IV â³ä 8 ãðóäíÿ 2004 ðîêó; Ñêîìîðîõà Â.ª.
Çàçíà÷åíàïðàöÿ–ñ.386-388

28 Òî÷íååñì.:ÞçüêîâË.Ï.ÂåðõîâåíñòâîÊîíñòèòóö³¿ ³êîíñòèòóö³éí³ñòüçà-
êîí³â/ÏðàâîâàñèñòåìàÓêðà¿íè:òåîð³ÿ³ïðàêòèêà.–Ê.,1993.–Ñ.17–20.

29 Ñì.:Ðå÷èöüêèéÂ. óêàçàí.ðàá.–Ñ.142–143.;ÑêîìîðîõàÂ.ª.Çàçíà÷åíà
ïðàöÿ –Ñ. 387 òà ³í.;Ñòðèæàê À.À. Êîíñòèòóö³ÿ Óêðà¿íè â àêòàõ Êîíñòè-
òóö³éíîãîÑóäóÓêðà¿íè(àíàë³ò.îãëÿä³êîìåíò.)/À.Ñòðèæàê.–Ê.:²í-Þðå,
2010.–Ñ.576.

21 Ñì.:ÎïðåäåëåíèåÊîíñòèòóöèîííîãîÑóäàÓêðàèíûîò5ôåâðàëÿ2008ãîäà
¹6-ó/2008//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2008.–¹2.–Ñ.53.

22 Ñì.:ÔóòåéÁ.Óêàçàí.ðàá.–Ñ.6.
23 Ñì., íàïðèìåð: Çàêëþ÷åíèå ÊîíñòèòóöèîííîãîÑóäà Óêðàèíû ïî äåëó î
äà÷åçàêëþ÷åíèÿîñîîòâåòñòâèèçàêîíîïðîåêòàîâíåñåíèèèçìåíåíèéâ
Êîíñòèòóöèþ Óêðàèíû (îòíîñèòåëüíî ãàðàíòèè íåïðèêîñíîâåííîñòè äëÿ
îòäåëüíûõäîëæíîñòíûõëèö)òðåáîâàíèÿìñòàòåé157è158Êîíñòèòóöèè
ÓêðàèíûïîîáðàùåíèþÂåðõîâíîéÐàäûÓêðàèíû(äåëîîâíåñåíèèèçìå-
íåíèéâñòàòüè80,105,108Êîíñòèòóö³¿Óêðà¿íè)îò1àïðåëÿ2010ãîäà¹
1-â/2010//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–¹3.–2010.–Ñ.67.

24 Ñì.:ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíûîò7èþëÿ2009ãîäà¹17-
ðï/2009//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–¹5.–2009.–Ñ.26;¹
18-ðï/2009â³ä14èþëÿ2009ãîäà//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.
–¹5.–2009.–Ñ..37;îò10ñåíòÿáðÿ2009ãîäà¹20-ðï/2009//Â³ñíèê
Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–¹6.–2009.–Ñ..6.

25 Ñì.:Êîíñòèòóö³ÿÓêðà¿íè:Íàóêîâî-ïðàêòè÷íèéêîìåíòàð/Ðåä.êîë.Â.ß.
Òàö³é,Þ.Ï.Áèòÿê,Þ.Ì.Ãðîøåâîéòà³í.–Õàðê³â:Ïðàâî;Êè¿â:Âèäàâíè-
÷èéÄ³ì«²íÞðå»,2003.–808ñ.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



îííîãî ïðîèçâîäñòâà ïî äåëàì î ñîáëþäåíèè ïðîöåäóðû
âíåñåíèÿèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû.Êñòàòè,íåêîòî-
ðûåàâòîðûåùåðàíüøåâûíåñëèòàêîåïðåäëîæåíèåíàîá-
ùåñòâåííîåîáñóæäåíèå32.

Âïðî÷åì, ðÿä íàó÷íûõ äåÿòåëåé åùå ïîñëåäîâàòåëüíåå
îòðèöàþò ïðàâî Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îñóùåñ-
òâëÿòüóêàçàííûéêîíòðîëü,ñ÷èòàÿ,÷òîêîíñòèòóöèîííûåèç-
ìåíåíèÿ íåìîãóò áûòü ïðåäìåòîì ïîñëåäóþùåãî êîíñòèòó-
öèîííîãî êîíòðîëÿ (ÑàâåíêîÌ.Ä.,ØàïîâàëÂ.Ì.)33.Âáîëü-
øèíñòâåó÷åáíèêîâèíàó÷íûõïîñîáèéïîêîíñòèòóöèîííîìó
ïðàâóèïðîöåññóâÓêðàèíåâîïðîñêîíñòèòóöèîííîãîêîíòðî-
ëÿçàñîáëþäåíèåìïàðëàìåíòîìïðîöåäóðûâíåñåíèÿèçìå-
íåíèéâÊîíñòèòóöèþÓêðàèíûâîîáùåíåðàññìàòðèâàåòñÿ34.

Ïîñóòè,ïðèíöèïèàëüíàÿðàçíèöàâ òåîðåòèêî-ìåòîäî-
ëîãè÷åñêèõ ïîäõîäàõ óêàçàííûõ àâòîðîâ ê ýòîìó âîïðîñó
îáóñëîâëåíà òåì, ÷òî îíè ÿâëÿþòñÿ ïðèâåðæåíöàìè äâóõ
ðàçëè÷íûõíàó÷íûõäîêòðèíâêîíñòèòóöèîííîìïðàâåÓêðàè-
íû: êîíñòèòóöèîííîãî ãîñóäàðñòâà è ñóâåðåíèòåòà ïàðëà-
ìåíòà35. Àâòîðû, ïðèäåðæèâàþùèåñÿ èäåîëîãèè êîíñòèòó-
öèîííîãî ãîñóäàðñòâà36,ñ÷èòàþò,÷òîòàêîéêîíòðîëüíåîá-

þòòàêîéêîíòðîëü,íîïîäîïðåäåëåííûìèïðåäëîãàìèôàê-
òè÷åñêèîòðèöàþòåãî.

Òàê,ØèøêèíÂ.È.,àíàëèçèðóÿíåêîòîðûåðåøåíèÿÊîíñ-
òèòóöèîííîãî Ñóäà Óêðàèíû, ïðèõîäèò ê çàêëþ÷åíèþ, ÷òî
“âìåøàòåëüñòâî â òåëî êîíñòèòóöèè” ìîæåò áûòü îñóùåñ-
òâëåíî ëèøü ó÷ðåäèòåëüíîé âëàñòüþ, à íå êàêèì-òî äðóãèì
îðãàíîìãîñóäàðñòâåííîéâëàñòè,ñïîñîáîìèâôîðìå,îïðå-
äåëåííûìèÊîíñòèòóöèåéÓêðàèíû.Ïîåãîìíåíèþ,Êîíñòè-
òóöèîííûéÑóäÓêðàèíûâäåëåïîêîíñòèòóöèîííîìóïðåäñ-
òàâëåíèþ 252 íàðîäíûõ äåïóòàòîâ Óêðàèíû îñóùåñòâèë
êîíñòèòóöèîííûéïåðåñìîòðñóùåñòâóþùåãîñòðîÿâëàñòèâ
ãîñóäàðñòâå30.Äðóãîéàâòîð,ÑòåöþêÏ.Á.,ñ÷èòàåò,÷òî“íîð-
ìûÇàêîíà¹2222ñîâðåìåíèâñòóïëåíèÿâñèëóôàêòè÷åñêè
ñòàëèíîðìàìèÊîíñòèòóöèèÓêðàèíû”,èïîýòîìóîáÿçàòåëü-
íûì ñóáúåêòîì â “ïîðÿäêå èñïîëíåíèÿ Ðåøåíèÿ” äîëæíà
áûòüîïðåäåëåíàÂåðõîâíàÿÐàäàÓêðàèíûêàêçàêîíîäàòåëü-
íûé îðãàí, ê êîìïåòåíöèè êîòîðîãî íåïîñðåäñòâåííî îòíî-
ñèòñÿâíåñåíèåèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû (ïóíêò1
÷àñòèïåðâîéñòàòüè85ÊîíñòèòóöèèÓêðàèíû)31.Èòàê,ýòèàâ-
òîðûäîêîíöàíåîïðåäåëèëèñü,èïîýòîìóèõíàó÷íàÿïîçè-
öèÿîòíîñèòåëüíîäîïóñòèìîñòèêîíñòèòóöèîííîãîêîíòðîëÿ
çàñîáëþäåíèåìïðîöåäóðûâíåñåíèÿèçìåíåíèéâÊîíñòèòó-
öèþÓêðàèíûÿâëÿåòñÿíåïîñëåäîâàòåëüíîé:ïðèçíàâàÿïðà-
âîÊîíñòèòóöèîííîãîÑóäàÓêðàèíûêîíòðîëèðîâàòüýòóïðî-
öåäóðó,îíèîäíîâðåìåííîïðèçíàþòýòîâìåøàòåëüñòâîìâ
“òåëî êîíñòèòóöèè”. Âìåñòå ñ òåì íåêîòîðûå èõ çàìå÷àíèÿ
èìåþòîäîáðèòåëüíûéõàðàêòåðèèõìîæíîðåàëèçîâàòüêàê
äîïîëíåíèåêÇàêîíóÓêðàèíû“ÎÊîíñòèòóöèîííîìÑóäåÓê-
ðàèíû”,â÷àñòíîñòè,ââîïðîñàõîáîñîáåííîñòÿõêîíñòèòóöè-
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32 Ñì.:Ñåë³âàíîâÀ.Î.,ÑòðèæàêÀ.À.Ïèòàííÿêîíñòèòóö³éíîãîïðàâîñóääÿâ
Óêðà¿í³:àêòóàëüí³ïèòàííÿñó÷àñíîãîðîçâèòêóêîíñòèòóö³éíîãîïðàâîñóä-
äÿ/À.Î.Ñåë³âàíîâ,À.À.Ñòðèæàê–Ê.:Ëîãîñ,2010.–Ñ.237.

33 Ñì.:Îêðåìàäóìêàñóää³Êîíñòèòóö³éíîãîÑóäóÓêðà¿íèÑàâåíêàÌ.Ä.ñòî-
ñîâíîÐ³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèóñïðàâ³çàêîíñòèòóö³éíèì
ïîäàííÿì73íàðîäíèõ äåïóòàò³âÓêðà¿íèùîäîâ³äïîâ³äíîñò³Êîíñòèòóö³¿
Óêðà¿íè(êîíñòèòóö³éíîñò³)çä³éñíåíîãîÏðåçèäåíòîìÓêðà¿íèïðàâàèâåòî
ñòîñîâíîïðèéíÿòîãîÂåðõîâíîþÐàäîþÓêðà¿íèÇàêîíóÓêðà¿íè“Ïðîâíå-
ñåííÿçì³íäîñòàòò³98Êîíñòèòóö³¿Óêðà¿íè”òàïðîïîçèö³éäîíüîãî(ñïðà-
âàùîäîïðàâàâåòîíàçàêîíïðîâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íè;Îê-
ðåìàäóìêàñóää³Êîíñòèòóö³éíîãîÑóäóÓêðà¿íèØàïîâàëàÂ.Ì.ñòîñîâíî
Ð³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèóñïðàâ³çàêîíñòèòóö³éíèìïîäàí-
íÿì73íàðîäíèõäåïóòàò³âÓêðà¿íèùîäîâ³äïîâ³äíîñò³Êîíñòèòóö³¿Óêðà¿íè
(êîíñòèòóö³éíîñò³)çä³éñíåíîãîÏðåçèäåíòîìÓêðà¿íèïðàâàèâåòîñòîñîâ-
íîïðèéíÿòîãîÂåðõîâíîþÐàäîþÓêðà¿íèÇàêîíóÓêðà¿íè“Ïðîâíåñåííÿ
çì³íäîñòàòò³98Êîíñòèòóö³¿Óêðà¿íè”òàïðîïîçèö³éäîíüîãî(ñïðàâàùî-
äîïðàâàâåòîíàçàêîíïðîâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íè//Â³ñíèê
Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2003.-¹2.–Ñ.9,18.

34 Íàïðèìåð,ñì.:Ïîãîð³ëêîÂ.Ô.,ÔåäîðåíêîÂ.Ë. Êîíñòèòóö³éíåïðàâîÓê-
ðà¿íè:ï³äðó÷./çàçàã.ðåä.Â.Ë.Ôåäîðåíêà.–2-åâèä.,ïåðåðîáë.³äîîïð.
–Ê.:Àëåðòà;ÊÍÒ;Öåíòðó÷áîâî¿ë³òåðàòóðè,2010.–432ñ.;Êðàâ÷åíêîÂ.Â.
Êîíñòèòóö³éíåïðàâîÓêðà¿íè:Íàâ÷.ïîñ³áíèê.–Âèä.6-òå,âèïðàâë.òàäî-
ïîâí.–Ê.:Àò³êà,2009.–608ñ.

35 Ñì.:Ñåë³âàíîâÀ.Î.,ÑòðèæàêÀ.À.Çàçí.ïðàöÿ.–Ñ.236.
36 Äåòàëüíåå î äîêòðèíå êîíñòèòóöèîííîãî ãîñóäàðñòâà, íàïðèìåð, ñì.:
Êîíñòèòóö³ÿ ³íàðîäíèéñóâåðåí³òåòâÓêðà¿í³:ïðîáëåìèòåîð³¿ ³ïðàêòèêè
ðåàë³çàö³¿.Çá³ðêàíàóêîâèõïðàöü/Çàçàã.ðåä.ÊàìïàÂ.Ì.,Ñàâ÷èíàÌ.Â.
–Ê.,2008.–Ñ.150-197.

30 Ñì.:Îêðåìàäóìêàñóää³Êîíñòèòóö³éíîãîÑóäóÓêðà¿íèØèøê³íàÂ.².ñòî-
ñîâíîÐ³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèóñïðàâ³çàêîíñòèòóö³éíèì
ïîäàííÿì252íàðîäíèõäåïóòàò³âÓêðà¿íèùîäîâ³äïîâ³äíîñò³Êîíñòèòóö³¿
Óêðà¿íè(êîíñòèòóö³éíîñò³)ÇàêîíóÓêðà¿íè„Ïðîâíåñåííÿçì³íäîÊîíñòè-
òóö³¿Óêðà¿íè”â³ä8ãðóäíÿ2004ðîêó¹2222-²V(ñïðàâàïðîäîäåðæàííÿ
ïðîöåäóðèâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íè)//Â³ñíèêÊîíñòèòóö³éíî-
ãîÑóäóÓêðà¿íè.–2010.–¹5.–Ñ.56.

31 Ñì.:Îêðåìàäóìêàñóää³Êîíñòèòóö³éíîãîÑóäóÓêðà¿íèÑòåöþêàÏ.Á.ñòî-
ñîâíîÐ³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèóñïðàâ³çàêîíñòèòóö³éíèì
ïîäàííÿì252íàðîäíèõäåïóòàò³âÓêðà¿íèùîäîâ³äïîâ³äíîñò³Êîíñòèòóö³¿
Óêðà¿íè(êîíñòèòóö³éíîñò³)ÇàêîíóÓêðà¿íè„Ïðîâíåñåííÿçì³íäîÊîíñòè-
òóö³¿Óêðà¿íè”â³ä8ãðóäíÿ2004ðîêó¹2222-²V(ñïðàâàïðîäîäåðæàííÿ
ïðîöåäóðèâíåñåííÿçì³íäîÊîíñòèòóö³¿Óêðà¿íè)//Â³ñíèêÊîíñòèòóö³éíî-
ãîÑóäóÓêðà¿íè.–2010.-¹5.-Ñ.50.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



äîâ,êîãäàâÊîíñòèòóöèþÓêðàèíûáûëîâíåñåíîðåêîðäíîå
êîëè÷åñòâîèçìåíåíèé39.

õîäèì,ïîñêîëüêóñîãëàñíî÷àñòèâòîðîéñòàòüè124Êîíñòè-
òóöèèÓêðàèíûþðèñäèêöèÿñóäîâðàñïðîñòðàíÿåòñÿíàâñå
ïðàâîîòíîøåíèÿ,âîçíèêàâøèåâãîñóäàðñòâå37.Ïðèâåðæåí-
öûäîêòðèíûñóâåðåíèòåòàïàðëàìåíòàâûñêàçûâàþòìûñëü
î òîì, ÷òî çàêîíû î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â
Êîíñòèòóöèþ Óêðàèíû, ïðèíÿòûå ïàðëàìåíòîì, íå ìîãóò
áûòü îáúåêòîì ñëåäóþùåãî êîíñòèòóöèîííîãî êîíòðîëÿ,
âåäü îíè ôàêòè÷åñêè ñòàíîâÿòñÿ ñîñòàâëÿþùåé êîíñòèòó-
öèè,àååïîëîæåíèÿíåìîãóòáûòüïðåäìåòîìòàêîãîêîíò-
ðîëÿ.

Íàäîîòìåòèòü, ÷òîðàçëè÷èå âî âçãëÿäàõ ïðåäñòàâèòå-
ëåéóêàçàííûõäîêòðèííàäîïóñòèìîñòüñóäåáíîãîêîíñòèòó-
öèîííîãîêîíòðîëÿçàñîáëþäåíèåìïàðëàìåíòîìïðîöåäó-
ðûâíåñåíèÿèçìåíåíèéâÊîíñòèòóöèþÓêðàèíû,àòàêæåíå-
êîòîðûåîòëè÷èÿâïîçèöèÿõâíóòðèêàæäîéäîêòðèíûñîçäà-
þò ïðåäïîñûëêè äëÿ äèñêóññèé ìåæäó ñòîðîííèêàìè ýòèõ
äîêòðèí.

Åñëè ó÷åñòü èñòîðè÷åñêîå íàó÷íîå íàñëåäèå â îáëàñòè
êîíñòèòóöèîííîãîïðàâàèïðîöåññàâÓêðàèíå,ñòîðîííèêîâ
äîêòðèíû ñóâåðåíèòåòà ïàðëàìåíòà çíà÷èòåëüíî áîëüøå,
÷åì ïðåäñòàâèòåëåé äîêòðèíû êîíñòèòóöèîííîãî ãîñóäàð-
ñòâà.Òåìíåìåíååèçâåñòíî,÷òîíàó÷íûåèñòèíûóòâåðæäà-
þòñÿíåãîëîñàìèáîëüøèíñòâà,àíàó÷íûìèèäåÿìè,êîòîðûå
ðåàëüíîôîðìèðóþòíîâûåïàðàäèãìûðàçâèòèÿãîñóäàðñòâà,
îáùåñòâàèíàóêè.

Ïîìíîãèìïðèçíàêàìèìåííîäîêòðèíàêîíñòèòóöèîííî-
ãîãîñóäàðñòâàèìååòèñòîðè÷åñêèåïðåèìóùåñòâàíàääîêò-
ðèíîé ñóâåðåíèòåòà ïàðëàìåíòà. Ïîñëåäíÿÿ ñëîæèëàñü â
ýïîõóêëàññè÷åñêîãîïàðëàìåíòàðèçìà(âòîðàÿïîëîâèíàÕ²Õ
âåêà–íà÷àëîÕÕâåêà)èðàññìàòðèâàëàâíåñåíèåèçìåíåíèé
âêîíñòèòóöèþêàêèñêëþ÷èòåëüíóþêîìïåòåíöèþïàðëàìåí-
òà38, îäíàêî ñî âðåìåíåì óòðàòèëà ñâîå çíà÷åíèå â åâðî-
ïåéñêèõñòðàíàõ.Êñòàòè,âíåçàâèñèìîéÓêðàèíåýïîõàñóâå-
ðåíèòåòà ïàðëàìåíòà ïðèõîäèòñÿ íà ïåðèîä 1990–1995 ãî-
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39 ÈäåòñÿîáèçìåíåíèÿõâÊîíñòèòóöèþ1990ðîêóèâïîñëåäóþùèåãîäû.ñì.:
–ÇàêîíèÓÐÑÐ„Ïðîçì³íè³äîïîâíåííÿÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óê-
ðà¿íñüêî¿ÐÑÐ“â³ä24æîâòíÿ1990ðîêóN404-XII//Â³äîìîñò³Âåðõîâíî¿Ðàäè
ÓÐÑÐ.–1990.–¹45(06.11.90).–Ñò.606;„Ïðîâíåñåííÿçì³íäîïóíêòó4
ñòàòò³108Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íñüêî¿ÐÑÐ“â³ä18êâ³òíÿ1991
ðîêó N983-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓÐÑÐ.–1991.–¹19(07.05.91).–
Ñò.233;„Ïðîçì³íè³äîïîâíåííÿÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íñüêî¿
ÐÑÐ ó çâ’ÿçêó ç âäîñêîíàëåííÿì ñèñòåìè äåðæàâíîãî óïðàâë³ííÿ“ â³ä  21
òðàâíÿ1991ðîêó¹1048-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓÐÑÐ.–1991.–¹
26(25.06.91).–Ñò.294;„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîÊîíñòèòóö³¿(Îñ-
íîâíîãîÇàêîíó) Óêðà¿íñüêî¿ ÐÑÐ“ â³ä 19 ÷åðâíÿ 1991 ðîêó  ¹1213à-XII //
Â³äîìîñò³Âåðõîâíî¿ÐàäèÓÐÑÐ.–1991.–¹35(27.08.91).–Ñò.467;„Ïðî
çàñíóâàííÿïîñòàÏðåçèäåíòàÓêðà¿íñüêî¿ÐÑÐ³âíåñåííÿçì³íòàäîïîâíåíü
äîÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íñüêî¿ÐÑÐ“â³ä 5ëèïíÿ1991ðîêó¹
1293-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓÐÑÐ.–1991.–N33(13.08.91).–ñò.445;

-ÇàêîíèÓêðà¿íè„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîÊîíñòèòóö³¿(Îñíîâíîãî
Çàêîíó)Óêðà¿íñüêî¿ÐÑÐ“â³ä17âåðåñíÿ1991ðîêóN1554-XII//Â³äîìîñò³
Âåðõîâíî¿ÐàäèÓêðà¿íè.–1991.–N46(12.11.91).–Ñò.619;„Ïðîçì³íè³
äîïîâíåííÿÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä5ëèñòîïàäà1991
ðîêó ¹ 1791-XII // Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. – 1992. – N 4
(28.01.92).–Ñò.12;„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîÊîíñòèòóö³¿(Îñíîâ-
íîãîÇàêîíó)Óêðà¿íè“â³ä14ëþòîãî1992ðîêóN2113-XII//Â³äîìîñò³Âåð-
õîâíî¿ÐàäèÓêðà¿íè.–1992.–N20(19.05.92).–Ñò.271;„Ïðîçì³íó÷àñòè-
íèïåðøî¿ñòàòò³112Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“ â³ä3÷åðâíÿ
1992ðîêóN2401à-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1992.–N33
(18.08.92).–Ñò.473;„Ïðîâíåñåííÿçì³íäîñòàòò³149Êîíñòèòóö³¿(Îñíîâ-
íîãîÇàêîíó)Óêðà¿íè“â³ä17÷åðâíÿ1992ðîêóN2462-XII//Â³äîìîñò³Âåð-
õîâíî¿ÐàäèÓêðà¿íè.–1992.–N35(01.09.92).–ñò.506;„Ïðîâíåñåííÿçì³í
äîñòàòò³152Êîíñòèòóö³¿ (ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä17÷åðâíÿ1992
ðîêó N 2463-XII // Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. – 1992. – N  35
(01.09.92).–Ñò.507;„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîÊîíñòèòóö³¿(Îñ-
íîâíîãîÇàêîíó)Óêðà¿íè“â³ä19÷åðâíÿ1992ðîêóN2480-XII //Â³äîìîñò³
Âåðõîâíî¿ÐàäèÓêðà¿íè.–1992.–¹35(01.09.92).–Ñò.514;„Ïðîâíåñåí-
íÿçì³íäîÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä27æîâòíÿ1992ðî-
êó N 2734-XII // Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè. – 1992. – ¹ 49
(08.12.92).–Ñò.670;„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîñòàòåé104,114-5³
114-9Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä27æîâòíÿ1992ðîêóN
2735-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1992.–N49(08.12.92).–
Ñò.671;„Ïðîòèì÷àñîâåçóïèíåííÿïîâíîâàæåíüÂåðõîâíî¿ÐàäèÓêðà¿íè,
ïåðåäáà÷åíèõïóíêòîì13ñòàòò³97Êîíñòèòóö³¿Óêðà¿íè,³ïîâíîâàæåíüÏðå-
çèäåíòà Óêðà¿íè, ïåðåäáà÷åíèõ ïóíêòîì 7-4 ñòàòò³ 114-5 Êîíñòèòóö³¿ Óê-
ðà¿íè“â³ä18ëèñòîïàäà1992ðîêóN2796-XII,//Â³äîìîñò³Âåðõîâíî¿Ðàäè
Óêðà¿íè.–1993.–N2(12.01.93).–Ñò.6;„ÏðîäîïîâíåííÿÊîíñòèòóö³¿(Îñ-
íîâíîãîÇàêîíó)Óêðà¿íèñòàòòåþ97-1òàâíåñåííÿçì³í³äîïîâíåíüäîñòà-
òåé106,114-5³120Êîíñòèòóö³¿Óêðà¿íè“â³ä19ãðóäíÿ1992ðîêóN2885-XII
//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1993.–N9(02.03.93).–Ñò.60;„Ïðî
âíåñåííÿäîïîâíåííÿäîÊîíñòèòóö³¿ (ÎñíîâíîãîÇàêîíó)Óêðà¿íè“ â³ä21
òðàâíÿ1993ðîêó N3224-XII//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1993.
–N27(06.07.93).–Ñò. 284;„Ïðîâíåñåííÿçì³íäîñòàòò³39Êîíñòèòóö³¿
(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä17ëèñòîïàäà1993ðîêó N3622-XII//Â³äî-
ìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1993.–N47(23.11.93).–Ñò.436;„Ïðîäî-
ïîâíåííÿïóíêòó7-2ñòàòò³114-5Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“
â³ä 20 ñ³÷íÿ 1994ðîêóN 3851-XII //Â³äîìîñò³Âåðõîâíî¿ Ðàäè Óêðà¿íè. –
1994.–N16(19.04.94).–Ñò.92;„Ïðîâíåñåííÿçì³íäîñòàòåé149³150
Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä24ëþòîãî1994ðîêóN4013-XII
//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1994.–N26(28.06.94).–Ñò.202;
„Ïðîâíåñåííÿçì³í³äîïîâíåíüäîÊîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“
â³ä 21 âåðåñíÿ 1994 ðîêó N 171/94-ÂÐ // Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óê-
ðà¿íè.–1994.–N40(04.10.94).–Ñò.361;“Ïðîâíåñåííÿäîïîâíåíüäîñòà-
òåé97,108,110,117Êîíñòèòóö³¿(ÎñíîâíîãîÇàêîíó)Óêðà¿íè“â³ä25ñ³÷íÿ
1995ðîêó N24/95-ÂÐ//Â³äîìîñò³Âåðõîâíî¿ÐàäèÓêðà¿íè.–1995.–N5
(31.01.95).–Ñò.31;„Ïðîâíåñåííÿçì³íèäîñòàòò³56Êîíñòèòóö³¿(Îñíîâíî-
ãîÇàêîíó)Óêðà¿íè“ â³ä31æîâòíÿ1995ðîêó N405/95-ÂÐ//Â³äîìîñò³Âåð-
õîâíî¿ÐàäèÓêðà¿íè.–1995.–N42(17.10.95).–Ñò.303.

37 Ñì.:ÑòðèæàêÀ.À.Óêàç.ðàá.–Ñ.576.
38 Äåòàëüíååïðîêëàññè÷åñêèéïàðëàìåíòàðèçìñì.:ÌèøèíÀ.À.Öåíòðàëü-
íûåîðãàíûâëàñòèáóðæóàçíûõãîñóäàðñòâ.-Ì.,1972;Êàìïî Â.,Ãðèí÷àê
Â.,Çàÿöü².,Ëåâêîâè÷Â.,ØìàòëàéÎ.Êîíñòèòóö³¿êðà¿íïàðëàìåíòñüêî¿äå-
ìîêðàò³¿.Íàâ÷.ïîñ.-Ê.:ÍÌÊÂÎ,1992.-88ñ.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



ëåíû ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà è âåðõîâåíñòâà ïðàâà
(ñòàòüè1,8),íîèïðàêòèêàÊîíñòèòóöèîííîãîÑóäàÓêðàèíû,ÿâ-
ëÿþùàÿñÿèñòî÷íèêîìêîíñòèòóöèîííîãîïðàâà43.

Íåçàâèñèìîîòòîãî,êàêñîâðåìåíåìáóäåòîöåíåíîÐå-
øåíèå¹20-ðï/2010,óæåñåãîäíÿìîæíîñêàçàòü,÷òîîíîèã-
ðàåòâàæíóþðîëüâñòàáèëèçàöèèÊîíñòèòóöèèÓêðàèíû;êðî-
ìåòîãîîíîôàêòè÷åñêèäàëîòîë÷îêíîâîìóýòàïóêîíñòèòó-
öèîííîéìîäåðíèçàöèè, êîòîðóþ ïîääåðæàë Ïðåçèäåíò Óê-
ðàèíû44. Ïðîàíàëèçèðîâàâ ýòî ðåøåíèå, Âåíåöèàíñêàÿ êî-
ìèññèÿïðèøëàêçàêëþ÷åíèþ,÷òîÓêðàèíåíåîáõîäèìîóñêî-
ðèòüêîíñòèòóöèîííóþðåôîðìó45.

Ðåøåíèåâîïðîñîâ,ñâÿçàííûõñêîíñòèòóöèîííûìêîíò-
ðîëåì çà ñîáëþäåíèåì ïàðëàìåíòîì Óêðàèíû íàäëåæàùåé
êîíñòèòóöèîííîéïðîöåäóðûâíåñåíèÿèçìåíåíèéâÊîíñòè-
òóöèþ Óêðàèíû, íóæäàåòñÿ â íîâûõ íàó÷íûõ ðàçðàáîòêàõ.
Ïåðâûå íàó÷íûå ðàçðàáîòêè ýòèõ ïðîáëåì, íà íàø âçãëÿä,
äîâîëüíî óñïåøíû è ïåðñïåêòèâíû46. Î÷åâèäíî, íàñòàíåò
âðåìÿáîëååãëóáîêèõíàó÷íûõèññëåäîâàíèé,êîòîðûåñòàíóò
îñíîâàíèåì äëÿ èñïîëüçîâàíèÿ ñîîòâåòñòâóþùèõ ìàòåðèà-
ëîââó÷åáíèêàõ,èçêîòîðûõñòóäåíòûñìîãóòóçíàòüîáîñî-
áåííîñòÿõêîíñòèòóöèîííîãîêîíòðîëÿçàñîáëþäåíèåìïàð-
ëàìåíòîìïðîöåäóðûâíåñåíèÿèçìåíåíèéâêîíñòèòóöèþ47.

Ðàññìîòðåíèå íåêîòîðûõ òåîðåòè÷åñêèõ ïðîáëåì êîíñ-
òèòóöèîííîãîêîíòðîëÿçàñîáëþäåíèåìïàðëàìåíòîìïðîöå-
äóðûâíåñåíèÿèçìåíåíèéâêîíñòèòóöèþ,îñîáåííîâêîíòåê-
ñòåïîäãîòîâêèêîíñòèòóöèîííîéðåôîðìû,ñâèäåòåëüñòâóåò

Ýâîëþöèÿñèñòåìûïàðëàìåíòàðèçìà,â÷àñòíîñòèâïå-
ðèîäïîñëåâòîðîéìèðîâîéâîéíû,ïðèâåëàêòîìó,÷òîóïàð-
ëàìåíòà â âîïðîñàõ âíåñåíèÿ òàêèõ èçìåíåíèé ïîÿâèëèñü
êîíêóðåíòû: ðåôåðåíäóì, ãëàâà ãîñóäàðñòâà (ïðàâî âåòî) è
ñïåöèàëüíûåîðãàíûêîíñòèòóöèîííîãîêîíòðîëÿ(ïðåäâàðè-
òåëüíûéèïîñëåäóþùèéêîíòðîëü).

Íàãëÿäíî êðèçèñäîêòðèíûñóâåðåíèòåòà ïàðëàìåíòà õà-
ðàêòåðèçóåòñÿ ïåðåîöåíêîé ïðèíöèïà çàêîííîñòè, êîòîðûé
âñåãäà áûë îäíèì èç ãëàâíûõ èíñòðóìåíòîâ ïàðëàìåíòñêîãî
âåðõîâåíñòâà.ÂÓêðàèíåäîñóäåáíî-ïðàâîâîéðåôîðìû2010
ãîäà,îñóùåñòâëåííîéÇàêîíîìÓêðàèíû“Îñóäîóñòðîéñòâåè
ñòàòóñåñóäåé”40,ïðèíöèïçàêîííîñòèôàêòè÷åñêèäîìèíèðî-
âàëíàäïðèíöèïîìâåðõîâåíñòâàïðàâà,êîòîðûé,íàïðèìåð,â
ñòàòüå8ÊîäåêñààäìèíèñòðàòèâíîãîñóäîïðîèçâîäñòâàÓêðà-
èíûáûëçàêðåïëåíêàêâñïîìîãàòåëüíîåñðåäñòâîïðèðåãóëè-
ðîâàíèèâîïðîñîâñóäîïðîèçâîäñòâà.Íîñïðèíÿòèåìóêàçàí-
íîãîçàêîíàñóäüèâñâîåéäåÿòåëüíîñòèîáÿçàíûðóêîâîäñòâî-
âàòüñÿïðèíöèïîìâåðõîâåíñòâàïðàâà(ñòàòüÿ55).Ýòîçíà÷èò,
÷òîïðèíöèïçàêîííîñòèíåìîæåòïðèìåíÿòüñÿâîïðåêèïðèí-
öèïóâåðõîâåíñòâàïðàâàèïåðâûéïîä÷èíÿåòñÿâòîðîìó.

Äîêòðèíàêîíñòèòóöèîííîãîãîñóäàðñòâà,áàçèðóþùàÿñÿíà
èäåîëîãèèïðàâîâîãîãîñóäàðñòâàèâåðõîâåíñòâàïðàâà,ñòàíî-
âèòñÿâñåïîïóëÿðíååâÓêðàèíå.Íàýòîóêàçûâàåòèòî,÷òîçàêî-
íîäàòåëüçàêðåïèëâïðèñÿãåíåòîëüêîñóäåé,íîèïðîêóðîðîâ
îáÿçàííîñòüðóêîâîäñòâîâàòüñÿâñâîåéäåÿòåëüíîñòèïðèíöè-
ïîìâåðõîâåíñòâàïðàâà41.Ýòàäîêòðèíàóæåäàâíîÿâëÿåòñÿîä-
íèìèçãëàâíûõèíñòðóìåíòîââäåÿòåëüíîñòèÊîíñòèòóöèîííîãî
ÑóäàÓêðàèíû42.Íàíàøâçãëÿä,ôîðìèðîâàíèþýòîéäîêòðèíû
ñîäåéñòâóåòíåòîëüêîÊîíñòèòóöèÿÓêðàèíû,âêîòîðîéçàêðåï-
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43 Ñì.:Äæåðåëàêîíñòèòóö³éíîãîïðàâàÓêðà¿íè.Íàóêîâåâèäàííÿ /Øåìøó-
÷åíêîÞ.Ñ.,ÏàðõîìåíêîÍ.Ì.,ÑêðèïíèêÎ.Â.,ÞùèêÎ.².,ØàïîâàëÂ.Ì.òà
³í.–Ê.:ÍÂÏ„Âèäàâíèöòâî„Íàóêîâàäóìêà”ÍÀÍÓêðà¿íè,2010.–Ñ.407-439.

44 Ñì.:ÓêàçÏðåçèäåíòàÓêðà¿íè„Ïðîï³äòðèìêó ³í³ö³àòèâèùîäîñòâîðåííÿ
Êîíñòèòóö³éíî¿ Àñàìáëå¿“ â³ä 21 ëþòîãî 2011 ðîêó ¹ 224/2011 //
Îô³ö³éíèéâ³ñíèêÓêðà¿íè.–2011.–¹14.–Ñò.562.

45 Ñì.:Âèñíîâîêªâðîïåéñüêî¿Êîì³ñ³¿çàäåìîêðàò³þ÷åðåçïðàâî“Ïðîêîíñ-
òèòóö³éíóñèòóàö³þâÓêðà¿í³”â³ä17ãðóäíÿ2010ðîêó/Åëåêòðîííèéðåñóðñ:
http://zakon1.rada.gov.ua/cgibin/laws/main.cgi?nreg=994_a36&p
=1305609940920123.

46 Èäåòñÿîíàó÷íûõòðóäàõòàêèõàâòîðîâ,êàê:Ì³ðîøíè÷åíêîÞ.Çàçí.ïðà
öÿ.–Ñ.42–52;Ðå÷èöüêèéÂ.Çàçí.ïðàöÿ.–Ñ.142–151;ÔóòåéÁ.Çàóâà-
æåííÿäîð³øåííÿÊîíñòèòóö³éíîãîÑóäóÓêðà¿íèâ³ä30âåðåñíÿ2010ðîêó
¹20-ðï/2010(ñïðàâàïðîäîäåðæàííÿïðîöåäóðèâíåñåííÿçì³íäîÊîíñ-
òèòóö³¿Óêðà¿íè)//Þðèäè÷íèéâ³ñíèêÓêðà¿íè.–30æîâòíÿ–5ëèñòîïàäà
2010ðîêó.–¹44.–Ñ.6.

47 Äåòàëüíåå î çàäàíèÿõ àâòîðîâ ó÷åáíèêîâ ïî êîíñòèòóöèîííîìó ïðàâó â
êîíòåêñòåÐåøåíèÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíûîò30ñåíòÿáðÿ2010
ãîäà,íàïðèìåð,ñì.:ÊàìïîÂ.ßêèìáóòèñó÷àñíîìóï³äðó÷íèêóçêîíñòè-
òóö³éíîãîïðàâà//ÃîëîñÓêðà¿íè.–26ëþòîãî2011ðîêó.–Ñ.4.

40 Ñì.:ÇàêîíÓêðà¿íè„Ïðîñóäîóñòð³é³ñòàòóññóää³â“â³ä7ëèïíÿ2010ðîêó
¹2453-VI//Îô³ö³éíèéâ³ñíèêÓêðà¿íè–¹55/1(30.07.2010).–Ñò.1900.

41 Ñì.:÷àñòüòðåòüÿñòàòüè46ÇàêîíàÓêðàèíû«Îïðîêóðàòóðå»îò5íîÿáðÿ
1991ãîäà¹1789-Õ²²ñèçìåíåíèÿìè,âíåñåííûìèÇàêîíîìÓêðàèíûîò23
äåêàáðÿ2010ãîäà¹2889-VI.

42 Îáýòîìñì.:ÁîæêîÂ.Âïëèâïðèíöèï³âïðàâàíàðîçâèòîêçàêîíîäàâñòâà
(àíàë³çïðàâîâèõïîçèö³éÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè)//Â³ñíèêÊîíñòè-
òóö³éíîãîÑóäóÓêðà¿íè.–2011.–¹2.–Ñ.110-118;Âäîâ³÷åíêîÑ.Â³äíîâ-
ëåííÿä³¿ïîïåðåäíüî¿ðåäàêö³¿íîðìàòèâíî-ïðàâîâîãîàêòàâíàñë³äîêâèç-
íàííÿ Êîíñòèòóö³éíèìÑóäîì Óêðà¿íè âíåñåíèõ äî íüîãî çì³í íåêîíñòè-
òóö³éíèìè//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2011.-¹2.–Ñ.73-
81;ÊàìïîÂ.Êîíñòèòóö³éí³ïðèíöèïèïðàâîâî¿äåðæàâèòàïðîáëåìè¿õðå-
àë³çàö³¿óïðàêòèö³Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè//Â³÷å.-2010.-¹:16.-
Ñ.4-7;Ñåë³âàíîâÀ.Î.Âåðõîâåíñòâîïðàâàâêîíñòèòóö³éíîìóïðàâîñóää³:
àíàë³ç êîíñòèòóö³éíî¿ þðèñäèêö³¿. - Ê. ; Õ. : Àêàäåì³ÿ ïðàâîâèõ íàóê Óê-
ðà¿íè,2006.–400ñ.
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disappearwhennewonesappear,buttheyintegrateandtrans-
formintoanewquality.

The main tendency of development of constitutionalism is
strengthening the basis of legal state and the rule of law in
Ukraine.

The main issues of domestic constitutionalism are not so
muchpoliticalandlegalproblemsofitsoperation,asthelackof
contemporarydoctrineofconstitutionalism,whichcouldincorpo-
rateavarietyofscientificcourseandwouldbaseonappropriate
sourcesofconstitutionallaw(regulatoryacts,caselaw,treaties,
customs, legaldoctrines),constitutionalpracticeofstatepower
andbodiesoflocalself-governmentetc.

It isclear that theproblemof formationof trueandrealistic
constitutionalismwill,eventually,besolvedbut thatprocesswill
goonmuchfasteronlywiththehelpofscience.

The roleof theConstitutionalCourtofUkraine isespecially
importantinthedevelopmentofrealconstitutionalisminUkraine,
astheonlybodyofconstitutional jurisdiction.TheConstitutional
CourtofUkraineinitsdecisionsnotonlyanswersquestionsraised
inconstitutional interpretations,but it alsogeneratesobligatory
legaldoctrinesandlegalpositions.

TheConstitutionalCourtofUkraineisaswellcalledtosolve
issuesconcerningtheobservanceoftheprocedureofintroduc-
ingconstitutionalamendmentsbytheParliament.

Introducing amendments to the main law of any state is
alwaysacertainconstitutionallydeterminedprocedure,whichis
connectedwithdifferentpolitical-legalconsequences.

The bodies of constitutional control in the world (constitu-
tionalcourts,constitutionalcouncils) fulfillcertainfunctionsand
authorities in the process of introducing amendments to the
Constitution.

However,therealvalueoftheircontroldependsontheplace
androleoftheConstitutionalCourt(Council)intheconstitutional
systemofpowerandmanyotherlegalandextralegalfactors.

In the field of constitutional reformation the Constitutional
CourtofUkrainehastwoauthoritiesinthecontrolofintroducing
amendmentstotheConstitutionofUkraine:

1) a draft law on introducing amendments to the
ConstitutionofUkraine isconsideredby theVerkhovnaRadaof
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îòîì,÷òîìûèìååìäåëîñâàæíûìàñïåêòîìäîêòðèíûêîíñ-
òèòóöèîííîãîãîñóäàðñòâà,âóòâåðæäåíèèêîòîðîéêëþ÷åâóþ
ðîëüèãðàåòÊîíñòèòóöèîííûéÑóäÓêðàèíû.Èñõîäÿèçýòîãî,
ñ÷èòàåìöåëåñîîáðàçíûìâûíåñòèíàðàññìîòðåíèåîáùåñò-
âåííîñòèòàêèåïðåäëîæåíèÿ:

1) ñèëàìè íàó÷íîé îáùåñòâåííîñòè ïðè ó÷àñòèè ñóäåé
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ñóäåé Êîíñòèòóöèîííîãî
ÑóäàÓêðàèíûâîòñòàâêå,ïðåäñòàâèòåëåéîðãàíîâãîñóäàð-
ñòâåííîéâëàñòèâÊîíñòèòóöèîííîìÑóäåÓêðàèíû,êîíñòèòó-
öèîííûõñóäîâçàðóáåæíûõñòðàí,÷ëåíîâÂåíåöèàíñêîéêî-
ìèññèèïðîâåñòè“êðóãëûéñòîë”íàòåìó,ïîñâÿùåííóþêîíñ-
òèòóöèîííîìóêîíòðîëþçàñîáëþäåíèåìïàðëàìåíòîìïðî-
öåäóðûâíåñåíèÿèçìåíåíèéâêîíñòèòóöèþ;

2) äîïîëíèòü Çàêîí Óêðàèíû “Î Êîíñòèòóöèîííîì Ñóäå
Óêðàèíû” ïîëîæåíèÿìè îá îñîáåííîñòÿõ êîíñòèòóöèîííîãî
ïðîèçâîäñòâà ïîäåëàìî ñîáëþäåíèèïðîöåäóðû âíåñåíèÿ
èçìåíåíèéâÊîíñòèòóöèþ.

V. Kampo  

JudgeoftheConstitutionalCourtofUkraine,
HonoredLawyerofUkraine

V. Ovcharenko 

JudgeoftheConstitutionalCourtofUkraine,
HonoredLawyerofUkraine

Someissuesoftheconstitutionalcontrolover

observancebytheParliamentoftheprocedure

ofintroducingamendmentstotheConstitution

(theUkrainianexperience)

Summary

Accordingtooneofthegeneralsociologicallawsofevolution
ofconstitutionalismthepreviousformsofconstitutionalismdonot
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Ì. Ãóëü òàé 

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû,
êàíäèäàòþðèäè÷åñêèõíàóê

Ôóíêöèîíàëüíûåîñîáåííîñòè

èíñòèòóòàêîíñòèòóöèîííîéæàëîáû

èýëåìåíòûïðàâîâîãîìåõàíèçìà

åãîâíåäðåíèÿâÓêðàèíå

ÑìîìåíòàñòàíîâëåíèÿâÓêðàèíåñèñòåìûêîíñòèòóöè-
îííîéþðèñäèêöèèñðåäèíàó÷íûõðàáîòíèêîâèïðàêòèêóþ-
ùèõñïåöèàëèñòîââåäóòñÿäèñêóññèèîâíåäðåíèèèíñòèòóòà
êîíñòèòóöèîííîéæàëîáû êàê âàæíîãî ñðåäñòâà óñîâåðøåí-
ñòâîâàíèÿ êîíñòèòóöèîííîé þñòèöèè, îáåñïå÷åíèÿ äîñòóï-
íîñòèêîíñòèòóöèîííîãîïðàâîñóäèÿ.

Ïðèçíàíèåöåëåñîîáðàçíîñòèèýôôåêòèâíîñòèèíñòèòó-
òàêîíñòèòóöèîííîéæàëîáûìíîãèìèãîñóäàðñòâàìè,àòàêæå
î÷åâèäíàÿ íåîáõîäèìîñòü ïîñëåäîâàòåëüíîãî ðàçâèòèÿ
êîíñòèòóöèîííîéþñòèöèèâÓêðàèíåïîäòâåðæäàþòàêòóàëü-
íîñòüóêàçàííîéïðîáëåìûèíåîáõîäèìîñòüååíàó÷íîãîàíà-
ëèçà.

Êîíñòèòóöèîííàÿæàëîáàñòàëàîáúåêòîìèçó÷åíèÿìíî-
ãèõóêðàèíñêèõèçàðóáåæíûõèññëåäîâàòåëåé.Ðàçëè÷íûåàñ-
ïåêòû å¸ôóíêöèîíèðîâàíèÿ ðàññìàòðèâàëè â ñâîèõ òðóäàõ
Ô.Àáäóëëàåâ,Í.Áîíäàðü,Þ.Áàðàáàø,Ã. Ãàäæèåâ,Ð. Ãâà-
ëàäçå, Ï. Åâãðàôîâ, È. Êðàâåö, Â. Êðÿæêîâ, Ë. Ëàçàðåâ,
À.Ïåòðèøèí,À.Ïîðòíîâ,À.Ñåëèâàíîâ,Ñ.Øåâ÷óêèäðóãèå.
Íàäèññåðòàöèîííîìóðîâíåèñòîðèêî-òåîðåòè÷åñêèåèêîíñ-
òèòóöèîííî-ïðàâîâûåàñïåêòûñòàíîâëåíèÿèôóíêöèîíèðî-
âàíèÿêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâàâÓêðàèíåèäðó-
ãèõñòðàíàõèññëåäîâàëèÈ.Àëåêñååíêî,Ò.Áðûíü,È.Âàñèëü-
åâà,Â.Ãåðãåëèéíèê,Î.Çàâàëåâñêàÿ,Â.Êàìïî,Ê.Êàðàùóê,
Í. Êåëüìàí,Î. Êóçüìåíêî,Î.Íàìÿñåíêî,Í.Íóäåëü,È.Ïå-

65

Ukraine upon the availability of an opinion of theConstitutional
CourtofUkraineontheconformityofthedraftlaw(Article159of
theConstitution);

2) Laws and other legal acts, or their separate provisions,
thataredeemedtobeunconstitutional,loselegalforcefromthe
day the Constitutional Court of Ukraine adopts the decision on
theirunconstitutionality(Article152oftheConstitution).

TheauthorsoftheConstitutionaimtoprotectitfromattempts
oftheParliamenttointroduceamendmentstoitillegally.

Infact,thedecisionoftheConstitutionalCourtofUkraineis
obligatoryfortheParliament.

Thedoctrineofconstitutionalstateisbecomingmorepopu-
larinUkraine,asitisbasedontheideologyofthelegalstateand
theruleoflaw.
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ëèöàìèîáðàùåíèÿâîðãàíûêîíñòèòóöèîííîãîñóäîïðîèçâîä-
ñòâàñïèñüìåííûìçàÿâëåíèåìîïðîâåðêåêîíñòèòóöèîííîñ-
òè çàêîíîâ è èíûõ þðèäè÷åñêèõ àêòîâ, êîòîðûå óïðàçäíÿþò
ëèáîîãðàíè÷èâàþòêîíñòèòóöèîííûåïðàâàèñâîáîäû.

Êàêñâèäåòåëüñòâóåòàíàëèçíàó÷íîéëèòåðàòóðû2,îñíîâ-
íîéôóíêöèîíàëüíîéõàðàêòåðèñòèêîéèíñòèòóòàêîíñòèòóöè-
îííîé æàëîáû ïðèçíàåòñÿ å¸ ðîëü êàê îäíîãî èç êëþ÷åâûõ
ýëåìåíòîâïðàâîâîãîìåõàíèçìàçàùèòûïðàâèñâîáîä÷åëî-
âåêà.Îäíàêî,íåñìîòðÿíàâçàèìîñâÿçüèíñòèòóòîâêîíñòèòó-
öèîííîéæàëîáûèîáåñïå÷åíèÿïðàâèñâîáîäîðãàíàìèêîíñ-
òèòóöèîííîéþðèñäèêöèè,îíèèìåþòñàìîñòîÿòåëüíîåçíà÷å-
íèåèíåäîëæíûðàññìàòðèâàòüñÿâíåðàçðûâíîìåäèíñòâå.

Êîíñòèòóöèîííàÿ æàëîáà – íå åäèíñòâåííîå, à îäíî èç
ìíîãèõ ñðåäñòâ ãàðàíòèðîâàíèÿ è çàùèòû êîíñòèòóöèîííûõ
ïðàâèñâîáîäîðãàíàìèêîíñòèòóöèîííîéþñòèöèè.Çàäàíèå
ÊîíñòèòóöèîííîãîÑóäàÓêðàèíûîòíîñèòåëüíîãàðàíòèðîâà-
íèÿâåðõîâåíñòâàÊîíñòèòóöèèÓêðàèíûêàêÎñíîâíîãîÇàêî-
íàíàâñåéå¸òåððèòîðèè(ñòàòüÿ2ÇàêîíàÓêðàèíû«ÎÊîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû») ðàñïðîñòðàíÿåòñÿ òàêæå íà
ïðàâàèñâîáîäû÷åëîâåêàè ãðàæäàíèíà, ïðåäóñìîòðåííûå
Ðàçäåëîì²²ÊîíñòèòóöèèÓêðàèíû.

Ñëåäîâàòåëüíî, ïåðâîî÷åðåäíîå çàäàíèå ïî çàùèòå
ïðàâèñâîáîäðåàëèçóåòñÿÊîíñòèòóöèîííûìÑóäîìÓêðàèíû
ïóòåì îñóùåñòâëåíèÿ âñåõ åãî ïîëíîìî÷èé, ïðåäóñìîòðåí-
íûõðàçäåëîìÕ²²ÊîíñòèòóöèèÓêðàèíûèñòàòüåé13Çàêîíà
Óêðàèíû «ÎÊîíñòèòóöèîííîìÑóäå Óêðàèíû» îò 16 îêòÿáðÿ
1996ã.¹422/96-ÂÐ(äàëåå-Çàêîí1996ã.).Ê÷èñëóóêàçàí-
íûõïîëíîìî÷èé,ïðåæäåâñåãî, îòíîñÿòñÿ:ðåøåíèåâîïðî-
ñîâîñîîòâåòñòâèèÊîíñòèòóöèèÓêðàèíûçàêîíîâèèíûõïðà-
âîâûõàêòîâÓêðàèíû,îòíåñåííûõêêîìïåòåíöèèÊîíñòèòóöè-
îííîãîÑóäà,à òàêæåäåéñòâóþùèõìåæäóíàðîäíûõäîãîâî-
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ðåø,Â.Ïëèñêî,À.Ïîðòíîâ,Í.Ñàâåíêî,È.Ñëèäåíêî,Ì.Òåñ-
ëåíêî,Þ.Òîêàåâà,À.Õðèñòîâàèäðóãèå.Îäíàêîíèâîäíîé
èç äèññåðòàöèîííûõ ðàáîò óêðàèíñêèõ àâòîðîâ èíñòèòóò
êîíñòèòóöèîííîéæàëîáûíåâûñòóïàëñàìîñòîÿòåëüíûìîáú-
åêòîìèññëåäîâàíèÿ,õîòÿâáîëüøèíñòâåèçíèõñîîòâåòñòâó-
þùàÿïðîáëåìàòèêàðàññìàòðèâàëàñüïàðàëëåëüíîñäðóãè-
ìèýëåìåíòàìèêîíñòèòóöèîííîéþñòèöèè.

Íåñìîòðÿ íà âîçðîñøèé â ïîñëåäíèå ãîäû èíòåðåñ ê
ïðîáëåìåêîíñòèòóöèîííîéæàëîáû,âóêðàèíñêîéêîíñòèòó-
öèîííî-ïðàâîâîéäîêòðèíåäàííûéèíñòèòóò,ïîíàøåìóìíå-
íèþ,ðàñêðûòíåäîñòàòî÷íîïîëíî.Àíàëèçêîíñòèòóöèîííîé
æàëîáû îñóùåñòâëÿåòñÿ ïðåèìóùåñòâåííî â àñïåêòå çàðó-
áåæíîãî îïûòà å¸ ôóíêöèîíèðîâàíèÿ ëèáî æå â êà÷åñòâå
ñðåäñòâàçàùèòûèãàðàíòèðîâàíèÿïðàâèñâîáîäîðãàíàìè
êîíñòèòóöèîííîé þñòèöèè. Ïðè ýòîì øèðîêèé ñïåêòð èíûõ
ôóíêöèîíàëüíûõ õàðàêòåðèñòèê êîíñòèòóöèîííîéæàëîáû, à
òàêæåå¸âîçìîæíûåìîäåëèäëÿÓêðàèíûïðåèìóùåñòâåííî
îñòàþòñÿ áåç äîëæíîãî âíèìàíèÿ èññëåäîâàòåëåé.Ïîñëåä-
íèéàñïåêòïðèîáðåòàåòåùåáîëüøóþàêòóàëüíîñòüâñâÿçèñ
ðåàëèçàöèåéêîíñòèòóöèîííî-ïðàâîâîéðåôîðìûèñîçäàíè-
åìÊîíñòèòóöèîííîéàññàìáëåèäëÿïîäãîòîâêèèçìåíåíèéâ
Êîíñòèòóöèþ Óêðàèíû1, ÷òî ïîäòâåðæäàåò íåîáõîäèìîñòü
ó÷åòàðåçóëüòàòîâíàó÷íûõðàçðàáîòîêâîáíîâëåííîéèóñî-
âåðøåíñòâîâàííîéðåäàêöèèÎñíîâíîãîÇàêîíàÓêðàèíû.

Ïðèíèìàÿ âî âíèìàíèå èçëîæåííîå, öåëÿìè äàííîé
ñòàòüè ÿâëÿþòñÿ: îïðåäåëåíèå îñíîâíûõ ôóíêöèîíàëüíûõ
îñîáåííîñòåéèíñòèòóòàêîíñòèòóöèîííîéæàëîáûèïóòåéå¸
âëèÿíèÿíàïðàâîâóþñèñòåìó;îöåíêàïåðñïåêòèâûïðèçíà-
íèÿÓêðàèíîéèíñòèòóòà êîíñòèòóöèîííîéæàëîáûèçàêðåï-
ëåíèÿåãîíàíîðìàòèâíîìóðîâíå;ðàçðàáîòêàïðåäëîæåíèé
îòíîñèòåëüíî õàðàêòåðèñòèêè ýëåìåíòîâ ïðàâîâîãî ìåõà-
íèçìàåãîâíåäðåíèÿâÓêðàèíåäëÿèõïîñëåäóþùåãîíàó÷íî-
ïðàêòè÷åñêîãîîáñóæäåíèÿ.

Ïðèâñåìðàçíîîáðàçèèïðåäëàãàåìûõâñîâðåìåííûõèñ-
ñëåäîâàíèÿõ îïðåäåëåíèé êîíñòèòóöèîííîé æàëîáû å¸ ñóòü
çàêëþ÷àåòñÿ â ïðèçíàíèè çà ôèçè÷åñêèìè è þðèäè÷åñêèìè
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2 ªâãðàôîâÏ.Êîíñòèòóö³éíàñêàðãà—ñêëàäîâàçàõèñòóïðàâãðîìàäÿí/Ï.Á.
ªâãðàôîâ//Çàêîí³á³çíåñ.-2002.-¹36.-Ñ.2;Øåâ÷óêÑ.Ãàðàíòèÿïðàâ÷å-
ëîâåêà:îâíåäðåíèèèíñòèòóòàêîíñòèòóöèîííîéæàëîáûíàÓêðàèíå/Ñ.Â.
Øåâ÷óê//Þðèäè÷åñêàÿïðàêòèêà.-2010.-¹10(637).-9ìàðòà.-Ñ.17.;
ÒåñëåíêîÌ.Â.Êîíñòèòóö³éíàñêàðãàÿêîäèí³ççàñîá³âïðàâîçàõèñòóëþäè-
íè³ãðîìàäÿíèíà/Ì.Â.Òåñëåíêî//ÁþëåòåíüÌ³í³ñòåðñòâàþñòèö³¿Óêðà¿íè.
—2003.—¹9.—Ñ.5-13;Ðàäç³ºâñüêàÂ.Â.Êîíñòèòóö³éíàñêàðãàÿêâàæëè-
âàôîðìà çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ó Êîíñòèòóö³éíîìóÑóä³ Óêðà¿íè/
Â.Â.Ðàäç³ºâñüêà//×àñîïèñÊè¿âñüêîãîóí³âåðñèòåòóïðàâà.–2009.–¹1.–
Ñ.103-107;Îë³éíèê².²íñòèòóàë³çàö³ÿêîíñòèòóö³éíî¿ñêàðãè:íîâàö³éíèéìå-
õàí³çì ãàðàíò³¿ ïðàâ ³ ñâîáîä îñîáèñòîñò³/ ². Îë³éíèê, Î. Áåçáîæíà
//Ï³äïðèºìñòâî,ãîñïîäàðñòâî³ïðàâî.–2008.-¹9.–Ñ.24-27òà³í.

1 Ñì.:ÓêàçÏðåçèäåíòàÓêðà¿íè«Ïðîï³äòðèìêó ³í³ö³àòèâèùîäîñòâîðåííÿ
Êîíñòèòóö³éíî¿Àñàìáëå¿»â³ä21ëþòîãî2011ð.¹224/2011[Ýëåêòðîííûé
ðåñóðñ].– Ðåæèì äîñòóïà: http://zakon1.rada.gov.ua/cgibin/laws/main.
cgi?nreg=224%2F2011

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



ùåñòâåííî íåäîîöåíèâàåòñÿ ìíîãîàñïåêòíîñòü ôóíêöèî-
íàëüíûõ íàïðàâëåíèé èíñòèòóòà êîíñòèòóöèîííîé æàëîáû,
ðàçíîñòîðîííîñòüåãîòåîðåòèêî-ïðèêëàäíîãîçíà÷åíèÿâóñ-
ëîâèÿõ ñòàíîâëåíèÿèðàçâèòèÿ ñîâðåìåííîãî êîíñòèòóöèî-
íàëèçìà.

Âñèñòåìåèíñòèòóòîâêîíñòèòóöèîííîãîïðàâàèíñòèòóò
êîíñòèòóöèîííîéæàëîáûçàíèìàåòâàæíîåìåñòî.Âêà÷åñòâå
èíñòèòóòà ïðàâà îí íóæäàåòñÿ â îñíîâàòåëüíîì àíàëèçå ñ
òî÷êèçðåíèÿòåîðåòèêî-ìåòîäîëîãè÷åñêèõïðåäñòàâëåíèéî
ñèñòåìåïðàâàèå¸ñòðóêòóðíûõýëåìåíòàõ.Òàêîãîðîäàèñ-
ñëåäîâàíèÿ ïðàêòè÷åñêè îòñóòñòâóþò â óêðàèíñêîé íàóêå
êîíñòèòóöèîííîãîïðàâà,ïðè÷åìýòîêàñàåòñÿèäðóãèõèíñ-
òèòóòîâêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà.

Ïîëåçíûé ïðèìåð òàêîãî ïîäõîäà äåìîíñòðèðóþò ðîñ-
ñèéñêèå ó÷¸íûå-êîíñòèòóöèîíàëèñòû. Â ÷àñòíîñòè, Í. Âèò-
ðóê, èññëåäîâàâ îñîáåííîñòè êîíñòèòóöèîííîãî ñóäîïðîèç-
âîäñòâàñïîçèöèéòåîðèèèíñòèòóòîâïðàâà,ïðåäëîæèëîò-
íåñòè ê ïðàâîâûì èíñòèòóòàì ñóäåáíîãî êîíñòèòóöèîííîãî
ïðîöåññà:1)ïðèíöèïûêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà;
2)ñòàäèèêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà;3)îòäåëüíûå
âèäûêîíñòèòóöèîííîãîïðîèçâîäñòâàïîêîíêðåòíûìêàòåãî-
ðèÿìäåë4.Ýòîòïåðå÷åíüÀ.Ïîðòíîâïðåäëîæèëäîïîëíèòü
èíñòèòóòîì ó÷àñòíèêîâ ïðîèçâîäñòâà ïî äåëàì êîíñòèòóöè-
îííîéþðèñäèêöèè5. Â ðàìêàõ ïðèâåäåííîé êëàññèôèêàöèè
èíñòèòóòîâ êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà èíñòèòóò
êîíñòèòóöèîííîé æàëîáû ñëåäóåò îòíåñòè ê îòäåëüíûì âè-
äàìêîíñòèòóöèîííîãîïðîèçâîäñòâà,ïîñêîëüêóîíèñîîòâåò-
ñòâóþò îñíîâíûì ïîëíîìî÷èÿì îðãàíà êîíñòèòóöèîííîé
þðèñäèêöèè.Ýòîîçíà÷àåò,÷òîâñëó÷àåââåäåíèÿâÓêðàèíå
èíñòèòóòàêîíñòèòóöèîííîéæàëîáûåãîïðîöåññóàëüíûåîñî-
áåííîñòèìîãóò áûòü çàêîíîäàòåëüíî çàêðåïëåíû â îòäåëü-
íîéãëàâå,êîòîðîéñëåäóåòäîïîëíèòüÐàçäåë²²²«Îñîáåííîñ-
òèêîíñòèòóöèîííîãîïðîèçâîäñòâà»Çàêîíà1996ã.

Ñëåäóþùåé ôóíêöèîíàëüíîé îñîáåííîñòüþ èíñòèòóòà
êîíñòèòóöèîííîéæàëîáûâûñòóïàåòçíà÷åíèåïîñëåäíåéêàê
èíñòðóìåíòàâëèÿíèÿëèöàíàñèñòåìóïðàâàèãîñóäàðñòâåí-
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ðîâ Óêðàèíû èëè òåõ ìåæäóíàðîäíûõ äîãîâîðîâ, êîòîðûå
âíîñÿòñÿâÂåðõîâíóþÐàäóÓêðàèíûäëÿäà÷èñîãëàñèÿíàèõ
îáÿçàòåëüíîñòü;îôèöèàëüíîåòîëêîâàíèåÊîíñòèòóöèèèçà-
êîíîâÓêðàèíû;ïîäãîòîâêàçàêëþ÷åíèéîñîîòâåòñòâèèçàêî-
íîïðîåêòà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû
òðåáîâàíèÿìñòàòåé157è158ÎñíîâíîãîÇàêîíà,óñòàíàâëè-
âàþùèõ,ñðåäèïðî÷åãî,÷òîÊîíñòèòóöèÿíåìîæåòáûòüèç-
ìåíåíà,åñëèèçìåíåíèÿïðåäóñìàòðèâàþòóïðàçäíåíèåëè-
áîîãðàíè÷åíèåïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà(ñòàòüÿ
157ÊîíñòèòóöèèÓêðàèíû).

Â ïîäòâåðæäåíèå óêàçàííîé ïîçèöèè Çàêîíîì Óêðàèíû
«ÎáÓïîëíîìî÷åííîìÂåðõîâíîéÐàäûÓêðàèíûïîïðàâàì÷å-
ëîâåêà»îò23äåêàáðÿ 1997ã.¹776/97-ÂÐêêîìïåòåíöèè
Óïîëíîìî÷åííîãîîòíåñåíîåãîïðàâîîáðàùàòüñÿâÊîíñòè-
òóöèîííûé Ñóä Óêðàèíû ñ ïðåäñòàâëåíèåì î ñîîòâåòñòâèè
ÊîíñòèòóöèèÓêðàèíûçàêîíîâèèíûõïðàâîâûõàêòîâÂåðõîâ-
íîéÐàäûÓêðàèíû,àêòîâÏðåçèäåíòàÓêðàèíû,ÊàáèíåòàÌè-
íèñòðîâÓêðàèíûèÂåðõîâíîéÐàäûÀâòîíîìíîéÐåñïóáëèêè
Êðûì,êîòîðûåêàñàþòñÿïðàâèñâîáîä÷åëîâåêàèãðàæäàíè-
íà (ïóíêò 3 ñòàòüè 13 Çàêîíà). Èçëîæåííîå äàåò îñíîâàíèÿ
ñîãëàñèòüñÿ ñ À.Ïîðòíîâûì, êîòîðûé âûäåëÿåò ñðåäè ïÿòè
ãðóïïñïîðîâ(êîíôëèêòîâ),ðàññìàòðèâàåìûõîðãàíîìêîíñ-
òèòóöèîííîãî ñóäîïðîèçâîäñòâà Óêðàèíû, ñïîðû î çàùèòå
ïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà3.

ÀíàëèçïðàêòèêèÊîíñòèòóöèîííîãîÑóäàÓêðàèíûñâèäå-
òåëüñòâóåò, ÷òî ñ ìîìåíòà íà÷àëà åãî ôóíêöèîíèðîâàíèÿ â
1996ã.èïî2011ã.ïîêîíñòèòóöèîííûìïðåäñòàâëåíèÿìîð-
ãàíîâãîñóäàðñòâåííîéâëàñòèèìåñòíîãîñàìîóïðàâëåíèÿ,à
òàêæå ïî êîíñòèòóöèîííûì îáðàùåíèÿì ãðàæäàí è þðèäè-
÷åñêèõëèöÑóäîìáûëîïðèíÿòî251ðåøåíèå,èçêîòîðûõ105
ïðÿìîèëèêîñâåííîêàñàþòñÿîáåñïå÷åíèÿ,çàùèòûèëèãà-
ðàíòèðîâàíèÿ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ÷åëîâåêà è
ãðàæäàíèíà.Ñëåäîâàòåëüíî,çàùèòàïðàâèñâîáîäÿâëÿåòñÿ
«ñêâîçíîé»ôóíêöèåéïðèîñóùåñòâëåíèèïîëíîìî÷èéîðãà-
íîìêîíñòèòóöèîííîãîêîíòðîëÿèíåñâÿçàíàèñêëþ÷èòåëüíî
ñèíñòèòóòîìêîíñòèòóöèîííîéæàëîáû.

Âíàóêåêîíñòèòóöèîííîãîïðàâà,ïîíàøåìóìíåíèþ,ñó-

68

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(54)`11

3 Ïîðòíîâ À.Â. Ñòàíîâëåííÿ ³ ðîçâèòîê êîíñòèòóö³éíîãî ñóäî÷èíñòâà â Óê-
ðà¿í³:òåîðåòè÷í³³ïðàêòè÷í³ïðîáëåìè:äèñ....äîêò.þðèä.íàóê :12.00.02
/À. Â.Ïîðòíîâ.–Ê.,2009.–Ñ.78.

4 Âèòðóê Í. Â.Êîíñòèòóöèîííîåïðàâîñóäèå.Ñóäåáíîåêîíñòèòóöèîííîåïðà-
âîèïðîöåññ/Í.Â.Âèòðóê –Ì.:Çàêîíèïðàâî,ÞÍÈÒÈ,1998.–Ñ.16-18.

5 Ïîðòíîâ À.Â. Ñòàíîâëåííÿ ³ðîçâèòîêêîíñòèòóö³éíîãîñóäî÷èíñòâàâÓê-
ðà¿í³:òåîðåòè÷í³³ïðàêòè÷í³ïðîáëåìè:äèñ....äîêò.þðèä.íàóê :12.00.02
/À. Â.Ïîðòíîâ.–Ê.,2009.–Ñ.284-288.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüèîáùåñòâåííàÿïðàêòèêà



òåëüíî,åù¸îäíîéôóíêöèîíàëüíîéîñîáåííîñòüþèíñòèòóòà
êîíñòèòóöèîííîéæàëîáûâûñòóïàåòå¸çíà÷åíèåêàêþðèäè-
÷åñêîé ãàðàíòèè êîíñòèòóöèîííîé çàêîííîñòè äåÿòåëüíîñòè
îðãàíîâãîñóäàðñòâåííîéâëàñòè.

Ðàçíîàñïåêòíîñòüôóíêöèîíàëüíûõîñîáåííîñòåéèíñòè-
òóòà êîíñòèòóöèîííîé æàëîáû, òðåáóþùèõ ïîñëåäóþùåãî
ãëóáîêîãîèçó÷åíèÿ,àòàêæåäëèòåëüíûéîïûòåãîïðèìåíå-
íèÿ âî ìíîãèõ ñòðàíàõ ìèðà ïîäòâåðæäàþò íåîáõîäèìîñòü
ðàçðàáîòêèíàó÷íîîáîñíîâàííûõðåêîìåíäàöèéïîâíåäðå-
íèþèíñòèòóòàêîíñòèòóöèîííîéæàëîáûâñèñòåìóêîíñòèòó-
öèîííîéþðèñäèêöèèâÓêðàèíå.Òàêèåèçâåñòíûåóêðàèíñêèå
êîíñòèòóöèîíàëèñòû,êàêÏ.Åâãðàôîâ,À.Ïîðòíîâ,À.Ñåëèâà-
íîâ,Ñ.Øåâ÷óêèäðóãèåïîääåðæèâàþòèäåþââåäåíèÿóêà-
çàííîãî èíñòèòóòà.Îäíàêî íåêîòîðûå ñïåöèàëèñòû – ñóäüè
ÊîíñòèòóöèîííîãîÑóäàÓêðàèíûÂ.Òèõèé,Ï.Òêà÷óê,Â.Øà-
ïîâàë–ïîëàãàþò,÷òîîòñóòñòâèåâÓêðàèíåèíñòèòóòàêîíñ-
òèòóöèîííîéæàëîáûêîìïåíñèðóåòñÿâîçìîæíîñòüþêîíñòè-
òóöèîííîãî îáðàùåíèÿ ôèçè÷åñêèõ è þðèäè÷åñêèõ ëèö â
ÊîíñòèòóöèîííûéÑóäÓêðàèíûîáîôèöèàëüíîìòîëêîâàíèè
ÊîíñòèòóöèèèçàêîíîâÓêðàèíû.

Äàííàÿïîçèöèÿ÷àñòè÷íîïîäòâåðæäàåòñÿïîëîæåíèÿìè
Çàêîíà1996ã.,âêîòîðîìêîíñòèòóöèîííîåîáðàùåíèåîïðå-
äåëÿåòñÿ êàê ïèñüìåííîå õîäàòàéñòâî â Êîíñòèòóöèîííûé
Ñóä Óêðàèíû î íåîáõîäèìîñòè â îôèöèàëüíîì òîëêîâàíèè
ÊîíñòèòóöèèÓêðàèíûèçàêîíîâÓêðàèíûâöåëÿõîáåñïå÷å-
íèÿðåàëèçàöèèèëèçàùèòûêîíñòèòóöèîííûõïðàâèñâîáîä
÷åëîâåêà è ãðàæäàíèíà, à òàêæå ïðàâ þðèäè÷åñêîãî ëèöà
(ñòàòüÿ42Çàêîíà).Òàêîåîïðåäåëåíèåóêàçûâàåòíàòî,÷òî
îôèöèàëüíîåòîëêîâàíèåïîëîæåíèéçàêîíîäàòåëüíûõàêòîâ,
äàííîå ïî êîíñòèòóöèîííûì îáðàùåíèÿì ôèçè÷åñêèõ èëè
þðèäè÷åñêèõ ëèö,ôóíêöèîíàëüíî íàïðàâëåíî íà îáåñïå÷å-
íèåèçàùèòóèõïðàâèñâîáîä,÷òîðîäíèòåãîñèíñòèòóòîì
êîíñòèòóöèîííîéæàëîáû.

Îñíîâàíèåì äëÿ êîíñòèòóöèîííîãî îáðàùåíèÿ îá îôè-
öèàëüíîìòîëêîâàíèèÊîíñòèòóöèèÓêðàèíûèçàêîíîâÓêðàè-
íû ÿâëÿåòñÿ íàëè÷èå  íåîäíîçíà÷íîãî ïðèìåíåíèÿ ïîëîæå-
íèéÊîíñòèòóöèèÓêðàèíûèëèçàêîíîâÓêðàèíûñóäàìèÓêðà-
èíû,äðóãèìèîðãàíàìèãîñóäàðñòâåííîéâëàñòè,åñëèñóáú-
åêò ïðàâà íà êîíñòèòóöèîííîå îáðàùåíèå ñ÷èòàåò, ÷òî ýòî
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íóþïîëèòèêó,÷òîîïðåäåëÿåòèñêëþ÷èòåëüíóþðîëüêîíñòè-
òóöèîííîéæàëîáûâòðèàäå«ëè÷íîñòü,ïðàâî,ãîñóäàðñòâî».
Êîíñòèòóöèîííàÿ æàëîáà âûñòóïàåò ýôôåêòèâíûì þðèäè-
÷åñêèì ñðåäñòâîì, ïðåäîñòàâëÿþùèì ëèöó âîçìîæíîñòü
ïðèíÿòüó÷àñòèåâôîðìèðîâàíèèïðàâîâîéïîëèòèêèãîñóäàð-
ñòâà.Âñëó÷àåóäîâëåòâîðåíèÿòàêîéæàëîáûâîçìîæíîèçúÿ-
òèå èç ìàññèâà þðèäè÷åñêèõ íîðì, çàêðåïëåííûõ ãîñóäàð-
ñòâîìâäåéñòâóþùåìçàêîíîäàòåëüñòâå,òåõíîðì,êîòîðûå
óïðàçäíÿþò ëèáî îãðàíè÷èâàþò ïðàâà ÷åëîâåêà, òî åñòü ïî
ñâîåìóñîäåðæàíèþÿâëÿþòñÿíåïðàâîâûìè.Òàêèìîáðàçîì,
èíñòèòóò êîíñòèòóöèîííîéæàëîáûôèçè÷åñêèõèþðèäè÷åñ-
êèõëèöîáåñïå÷èâàåòðåàëüíûåðû÷àãèâëèÿíèÿíàñîäåðæà-
íèåäåéñòâóþùåãîçàêîíîäàòåëüñòâà,íàïðîöåññåãîôîðìè-
ðîâàíèÿ è óñîâåðøåíñòâîâàíèÿ ïóò¸ì èñêëþ÷åíèÿ èç åãî
ñèñòåìûíåêîíñòèòóöèîííûõïîëîæåíèéçàêîíîâèèíûõíîð-
ìàòèâíî-ïðàâîâûõàêòîâ.

Âøèðîêîìïîíèìàíèèêîíñòèòóöèîííàÿæàëîáàïîçâîëÿ-
åòëèöó«ñîðèåíòèðîâàòü»äåÿòåëüíîñòüãîñóäàðñòâàíàîáåñ-
ïå÷åíèåîáùåñòâåííûõïîòðåáíîñòåéèèíòåðåñîâ,âîñíîâå
êîòîðûõëåæàòôóíäàìåíòàëüíûåïðàâàèñâîáîäû,÷òîâåäåò
êóòâåðæäåíèþâåðõîâåíñòâàïðàâà.Ïîñâîèìþðèäè÷åñêèì
ïîñëåäñòâèÿìêîíñòèòóöèîííàÿæàëîáàâûñòóïàåòîäíèìèç
ñðåäñòâ ðåàëèçàöèè ïðèíöèïà âçàèìíîé îòâåòñòâåííîñòè
ëè÷íîñòèèãîñóäàðñòâà.

Îáåñïå÷åíèåâîçìîæíîñòèëèöàó÷àñòâîâàòüâêîíòðîëå
çàäåÿòåëüíîñòüþâûñøèõîðãàíîâ ãîñóäàðñòâåííîéâëàñòè,
ðåàëèçóåìîéâñîîòâåòñòâóþùèõïðàâîâûõôîðìàõ(íîðìîò-
âîð÷åñêîé, ðåçóëüòàòàìè êîòîðîé âûñòóïàþò çàêîíîäàòåëü-
íûå àêòû; ïðàâîïðèìåíèòåëüíîé, çàâåðøàåìîé ïðèíÿòèåì
ïðàâîïðèìåíèòåëüíîãî àêòà; ïðàâîñóäíîé, èòîãîì êîòîðîé
âûñòóïàþò ñóäåáíûå ðåøåíèÿ, è äð.), äà̧ ò îñíîâàíèÿ äëÿ
ïðèçíàíèÿêîíñòèòóöèîííîéæàëîáûîäíèìèçñîâðåìåííûõ
èíñòèòóòîâ äåìîêðàòèè. Ñëåäóåò îòìåòèòü, ÷òî êîíñòèòóöè-
îííàÿæàëîáàïðåäóñìàòðèâàåòâîçìîæíîñòüäëÿëèöîêàçû-
âàòüâëèÿíèåíàñîäåðæàíèåçàêîíîâêàêàêòîââûñøåéþðè-
äè÷åñêîéñèëû,âîòëè÷èåîòàäìèíèñòðàòèâíîéþñòèöèè,êî-
òîðàÿ îãðàíè÷èâàåòñÿ âîïðîñàìè çàêîííîñòè ïîäçàêîííûõ
àêòîâ,ÿâëÿþùèìèñÿìåíååçíà÷èìûìèýëåìåíòàìèâèåðàð-
õè÷åñêîé ñòðóêòóðå ñèñòåìû çàêîíîäàòåëüñòâà. Ñëåäîâà-
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íåêîíñòèòóöèîííîñòèçàêîíàëèáîèíîãîþðèäè÷åñêîãîàêòà.
Òàêîéïîäõîäíèâåëèðóåòñàìóñóùíîñòüèíñòèòóòàêîíñòèòó-
öèîííîéæàëîáû,ïîñêîëüêóëèøàåòåãîáîëüøèíñòâàèçîï-
ðåäåëåííûõâûøåôóíêöèîíàëüíûõîñîáåííîñòåé.Ñëåäîâà-
òåëüíî,âðÿäëèèíñòèòóòîôèöèàëüíîãîòîëêîâàíèÿÊîíñòè-
òóöèè è çàêîíîâ Óêðàèíû ïî îáðàùåíèÿì ôèçè÷åñêèõ ëèáî
þðèäè÷åñêèõëèöìîæåòñ÷èòàòüñÿïîëíîöåííûì«çàìåíèòå-
ëåì»èíñòèòóòàêîíñòèòóöèîííîéæàëîáû.

Ñòîðîííèêè âíåäðåíèÿ èíñòèòóòà êîíñòèòóöèîííîé æà-
ëîáûâÓêðàèíåóñìàòðèâàþòåãîïðåèìóùåñòâàâóñòàíîâëå-
íèèäîïîëíèòåëüíûõãàðàíòèéçàùèòûïðàâèñâîáîä÷åëîâå-
êà,îáåñïå÷åíèèíåïîñðåäñòâåííîãîäîñòóïàëèöêêîíñòèòó-
öèîííîìóïðàâîñóäèþèñîâåðøåíñòâîâàíèèðàáîòûÊîíñòè-
òóöèîííîãî Ñóäà Óêðàèíû â öåëîì. Îäíàêî èññëåäîâàòåëè
óêàçûâàþòòàêæåíàñëåäóþùèåâîçìîæíûåíåãàòèâíûåïîñ-
ëåäñòâèÿíîâîââåäåíèÿ:ïåðåíàãðóçêàÊîíñòèòóöèîííîãîÑó-
äàÓêðàèíû;íåâîçìîæíîñòüðåøåíèÿèìâàæíåéøèõïðîáëåì
îáùåñòâåííîéæèçíè,îñíîâîïîëàãàþùèõïðîáëåìâîáëàñòè
ïðàâ÷åëîâåêà8;ôàêòè÷åñêîåïðåâðàùåíèåîðãàíàêîíñòèòó-
öèîííîãîêîíòðîëÿâ«÷åòâåðòóþèíñòàíöèþ»äëÿäåë,ïîäëå-
æàùèõðàññìîòðåíèþñóäàìèîáùåéþðèñäèêöèè,èäð.

Ñëåäóåò ïðèçíàòü, ÷òî, íåñìîòðÿ íàìíîãîëåòíèé ïîçè-
òèâíûé îïûò ñòàíîâëåíèÿ è ôóíêöèîíèðîâàíèÿ èíñòèòóòà
êîíñòèòóöèîííîé æàëîáû â ðàçíûõ ñòðàíàõ ìèðà, ñõåìàòè-
÷åñêîå çàèìñòâîâàíèå ïðàâîâûõ ñðåäñòâ è èíñòèòóòîâ áåç
íàäëåæàùåéèõàäàïòàöèèêñîâðåìåííûìóñëîâèÿìäåÿòåëü-
íîñòè îðãàíà êîíñòèòóöèîííîéþðèñäèêöèè Óêðàèíû ìîæåò
ïðè÷èíèòüâðåäïðàâîâîéñèñòåìåâöåëîì.Íåïðîäóìàííîå
ââåäåíèåèíñòèòóòàêîíñòèòóöèîííîéæàëîáûñïîñîáíîäåñ-
òàáèëèçèðîâàòüäåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑóäàÓêðàè-
íû,êîòîðûéðàáîòàåòíàóòâåðæäåíèåñâîåéðîëèâîáùåñò-
âåííîé æèçíè êàê áåñïðèñòðàñòíîãî ãàðàíòà âåðõîâåíñòâà
ïðàâà,çàùèòûêîíñòèòóöèîííûõïðàâèñâîáîä÷åëîâåêà.

Ïðèðàçðàáîòêåíàó÷íîîáîñíîâàííîéìîäåëèêîíñòèòóöè-
îííîéæàëîáû,äîëæíûìîáðàçîìàäàïòèðîâàííîéêòðåáîâà-
íèÿì äåéñòâóþùåãî çàêîíîäàòåëüñòâà è ïîòðåáíîñòÿì êîíñ-
òèòóöèîííîé þñòèöèè Óêðàèíû, íåîáõîäèìî, ïðåæäå âñåãî,
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ìîæåòïðèâåñòèèëèïðèâåëîêíàðóøåíèþåãîêîíñòèòóöèîí-
íûõïðàâèñâîáîä(ñòàòüÿ94Çàêîíà1996ã.).Âíàó÷íîéëèòå-
ðàòóðå íåîäíîêðàòíî îòìå÷àëîñü, ÷òî ñîãëàñíî óêàçàííîìó
Çàêîíóîäíîçíà÷íîå,íîïîñÿãàþùååíàïðàâàèñâîáîäûïðè-
ìåíåíèåÊîíñòèòóöèèèëèçàêîíîâÓêðàèíûíåÿâëÿåòñÿîñíî-
âàíèåìäëÿêîíñòèòóöèîííîãîîáðàùåíèÿ.Êîíñòèòóöèîííûé
Ñóä Óêðàèíû ðóêîâîäñòâóåòñÿ ðàñøèðåííûì òîëêîâàíèåì
óêàçàííîãîïîëîæåíèÿèðàññìàòðèâàåòêîíñòèòóöèîííûåîá-
ðàùåíèÿëèöòàêæåâñëó÷àÿõ,êîãäàñóùåñòâóåòõîòüèîäíîç-
íà÷íîå,íîíåïðàâèëüíîåïðèìåíåíèåòåõèëèèíûõïîëîæå-
íèéÊîíñòèòóöèèèëèçàêîíîâÓêðàèíû,÷òî,ïîìíåíèþçàÿâè-
òåëÿ,ìîæåòïðèâåñòèèëèïðèâåëîêíàðóøåíèþåãîêîíñòè-
òóöèîííûõïðàâ6.Î÷åâèäíî,÷òîòàêàÿôîðìóëèðîâêàñòàòüè
94Çàêîíà1996ã.òðåáóåòâíåñåíèÿñîîòâåòñòâóþùèõèçìå-
íåíèé.

Ïîìíåíèþðÿäàèññëåäîâàòåëåé,îáëèçîñòèèíñòèòóòîâ
îôèöèàëüíîãîòîëêîâàíèÿèêîíñòèòóöèîííîéæàëîáûñâèäå-
òåëüñòâóåò òàêæåïîëîæåíèå÷àñòèâòîðîéñòàòüè95Çàêîíà
1996ã.,ñîãëàñíîêîòîðîìó«âñëó÷àååñëèïðèòîëêîâàíèèÇà-
êîíàÓêðàèíû(åãîîòäåëüíûõïîëîæåíèé)áûëîóñòàíîâëåíî
íàëè÷èå ïðèçíàêîâ åãî íåñîîòâåòñòâèÿ Êîíñòèòóöèè Óêðàè-
íû,ÊîíñòèòóöèîííûéÑóäÓêðàèíûâ ýòîìæåïðîèçâîäñòâå
ðåøàåò âîïðîñ î íåêîíñòèòóöèîííîñòè ýòîãî Çàêîíà». Òåì
ñàìûì ñîçäàíà âîçìîæíîñòü çàùèòû ïðàâ è ñâîáîä ëèöà
ïîñðåäñòâîìïðèçíàíèÿíåêîíñòèòóöèîííîñòèïðèìåíåííîãî
çàêîíà ïóòåì èíèöèèðîâàíèÿ ëèöîì ïðîöåäóðû åãî îôèöè-
àëüíîãîòîëêîâàíèÿâåäèíñòâåííîìîðãàíåêîíñòèòóöèîííîé
þðèñäèêöèè.Êàêîòìå÷àåòÂ.Òèõèé,«òàêèìîáðàçîì,Êîíñòè-
òóöèåé è çàêîíàìè Óêðàèíû ïðåäîñòàâëÿåòñÿ âîçìîæíîñòü
ëèöàì ôàêòè÷åñêè ïîäàâàòü êîíñòèòóöèîííûå æàëîáû â
ÊîíñòèòóöèîííûéÑóäÓêðàèíûîçàùèòåñâîèõêîíñòèòóöèîí-
íûõïðàâ…»7.

Ñ òàêèì óòâåðæäåíèåì ñëîæíî ñîãëàñèòüñÿ, ïîñêîëüêó
óêàçàííàÿ ïðîöåäóðà íå äà̧ ò âîçìîæíîñòè ôèçè÷åñêèì è
þðèäè÷åñêèì ëèöàì ïî ñâîåìó óñìîòðåíèþ èíèöèèðîâàòü
ðàññìîòðåíèåâÊîíñòèòóöèîííîìÑóäåÓêðàèíûâîïðîñà î
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6 Òèõèé Â. Çàõèñò êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä Êîíñòèóö³éíèì Ñóäîì
Óêðà¿íè çà çâåðíåííÿìè ô³çè÷íèõ ³ þðèäè÷íèõ îñ³á/ Â. Òèõèé // Â³ñíèê
Êîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–2001.-¹2.–Ñ.70.

7 ÒèõèéÂ. –Çàçíà÷.ïðàöÿ.–Ñ.67.

8 ÒîäèêàÞ.,ÌàðöåëÿêÎ.Êîíñòèòóö³éíèéÑóäÓêðà¿íèâìåõàí³çì³çàáåçïå-
÷åííÿîñíîâíèõïðàâ³ñâîáîäãðîìàäÿí/Þ.Òîäèêà,Î.Ìàðöåëÿê//Â³ñíèê
Àêàäåì³¿ïðàâîâèõíàóêÓêðà¿íè.–1997.-¹4(11).–Ñ.38-39.
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äûÓêðàèíû,àêòûÏðåçèäåíòàÓêðàèíûèÊàáèíåòàÌèíèñòðîâ
Óêðàèíû,ïðàâîâûåàêòûÂåðõîâíîéÐàäûÀâòîíîìíîéÐåñïóá-
ëèêèÊðûì.Âñâÿçèñ ýòèìâîçíèêàåò ñïðàâåäëèâûéâîïðîñ:
îõâàòûâàåòëèóêàçàííûéïåðå÷åíüòîëüêîíîðìàòèâíî-ïðàâî-
âûå àêòû ñîîòâåòñòâóþùèõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè
ëèáîæåîíêàñàåòñÿèïðèíÿòûõèìèèíäèâèäóàëüíûõàêòîâ?
Èçó÷èâäîêòðèíàëüíûåèíîðìàòèâíûåèñòî÷íèêè,À.Õðèñòîâà
óòâåðæäàåò,÷òîþðèñäèêöèÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû
îõâàòûâàåòâñåþðèäè÷åñêèåàêòûóêàçàííûõãîñóäàðñòâåííûõ
îðãàíîâ (íîðìàòèâíûå è èíäèâèäóàëüíûå àêòû-äîêóìåíòû è
àêòû-äåéñòâèÿ),ïðèíÿòûåïîñëåâñòóïëåíèÿâñèëóÊîíñòèòó-
öèèÓêðàèíû1996ã.,àòàêæåíîðìàòèâíî-ïðàâîâûåàêòûýòèõ
îðãàíîâ,ïðèíÿòûåäîâñòóïëåíèÿâñèëóÎñíîâíîãîÇàêîíà11.
Ó÷èòûâàÿ ïðàêòè÷åñêóþ çíà÷èìîñòü, äàííûé âîïðîñ òðåáóåò
îòäåëüíîãî ðàññìîòðåíèÿ, ïî ðåçóëüòàòàì êîòîðîãî ìîæåò
áûòüïðèçíàíîöåëåñîîáðàçíûìâíåñåíèåóòî÷íÿþùèõèçìå-
íåíèéâ÷àñòüïåðâóþñòàòüè150ÊîíñòèòóöèèÓêðàèíû,àòàêæå
â ñîîòâåòñòâóþùèå íîðìàòèâíûå àêòû, ðåãëàìåíòèðóþùèå
äåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑóäàÓêðàèíû.

3) óñëîâèÿ ïðèåìëåìîñòè êîíñòèòóöèîííîé æàëîáû, òî
åñòüêîìïëåêñîáñòîÿòåëüñòâ,êîòîðûåó÷èòûâàþòñÿïðèðå-
øåíèèâîïðîñàîáîòêðûòèèêîíñòèòóöèîííîãîïðîèçâîäñòâà
ëèáîîòêàçàâåãîîòêðûòèè.Êíèì,ïðåæäåâñåãî,îòíîñÿòñÿ:
íàëè÷èåèäîêàçàííîñòüëèöîì,ïîäàþùèìæàëîáó,ôàêòàíà-
ðóøåíèÿ åãî êîíñòèòóöèîííûõ ïðàâ è ñâîáîä, èñ÷åðïàíèå
âñåõèíûõïðàâîâûõñðåäñòâçàùèòûíàðóøåííûõïðàâèñâî-
áîä,ñîáëþäåíèåóñòàíîâëåííûõñðîêîâîáðàùåíèÿñêîíñòè-
òóöèîííîéæàëîáîé, â îòäåëüíûõñòðàíàõ– óïëàòà ãîñóäàð-
ñòâåííîéïîøëèíûèäð.12.

Âðàìêàõäàííîéñòàòüèîñòàíîâèìñÿíàïåðâûõäâóõòðå-
áîâàíèÿõ.Ïðåäñòàâëÿåòñÿ,÷òîâöåëÿõïðåäóïðåæäåíèÿçëîó-
ïîòðåáëåíèéïðàâîìíàêîíñòèòóöèîííóþæàëîáóèíåäîïóùå-
íèÿ èñïîëüçîâàíèÿ åäèíñòâåííîãî îðãàíà êîíñòèòóöèîííîé
þðèñäèêöèè â ïîëèòè÷åñêèõ öåëÿõ óñëîâèåì ïðèåìëåìîñòè
êîíñòèòóöèîííîéæàëîáûäîëæíîñòàòüôàêòè÷åñêîåíàðóøå-
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îïðåäåëèòüñÿ îòíîñèòåëüíî ðÿäà ïðèíöèïèàëüíûõ âîïðîñîâ,
ñîñòàâëÿþùèõïðàâîâîéìåõàíèçìå¸ôóíêöèîíèðîâàíèÿ9:

1)óñòàíîâëåíèåêðóãàñóáúåêòîâ,íàäåëåííûõïðàâîìîá-
ðàùåíèÿâîðãàíêîíñòèòóöèîííîéþðèñäèêöèèñêîíñòèòóöè-
îííîé æàëîáîé. Ïðåäñòàâëÿåòñÿ, ÷òî òàêèìè ñóáúåêòàìè
äîëæíûáûòüëèöà,óêàçàííûåâñòàòüå43Çàêîíà1996ã.êàê
ñóáúåêòûïðàâàíàêîíñòèòóöèîííîåîáðàùåíèåïîâîïðîñàì
îôèöèàëüíîãîòîëêîâàíèÿÊîíñòèòóöèèèçàêîíîâÓêðàèíû,à
èìåííî: ãðàæäàíåÓêðàèíû,èíîñòðàíöû,ëèöàáåçãðàæäàí-
ñòâàèþðèäè÷åñêèåëèöà10;

2) ïðåäìåò êîíñòèòóöèîííîé æàëîáû, òî åñòü ïåðå÷åíü
þðèäè÷åñêèõ àêòîâ, êîíñòèòóöèîííîñòü êîòîðûõ ïîäëåæèò
îáæàëîâàíèþ.Ó÷èòûâàÿîïûòçàðóáåæíûõãîñóäàðñòâ,ïðåä-
ìåòîìêîíñòèòóöèîííîéæàëîáûìîãóòâûñòóïàòüçàêîíûëè-
áîèõîòäåëüíûåïîëîæåíèÿ,íîðìàòèâíûåàêòûãëàâûãîñóäà-
ðñòâà,ïðàâèòåëüñòâà,èíûåíîðìàòèâíî-ïðàâîâûåàêòû,èí-
äèâèäóàëüíûå àäìèíèñòðàòèâíûå àêòû, ñóäåáíûå ðåøåíèÿ
ïîêîíêðåòíûìäåëàì.

Âóñëîâèÿõ,ñëîæèâøèõñÿâÓêðàèíå,çàêîíîäàòåëüíîåçàê-
ðåïëåíèåøèðîêîãîïåðå÷íÿþðèäè÷åñêèõàêòîâ,êîòîðûåìî-
ãóòâûñòóïàòüïðåäìåòîìêîíñòèòóöèîííîéæàëîáû,ïðèâåä¸ò
íåòîëüêîêïåðåíàãðóçêååäèíñòâåííîãîîðãàíàêîíñòèòóöèîí-
íîéþðèñäèêöèè,íîèêâûõîäóÊîíñòèòóöèîííîãîÑóäàÓêðàè-
íûçàïðåäåëûñîáñòâåííîéêîìïåòåíöèèèâìåøàòåëüñòâóâ
ñôåðóïîëíîìî÷èéñóäîâîáùåéþðèñäèêöèè.Ñîãëàñíîñòàòüå
14Çàêîíà1996ã.êïîëíîìî÷èÿìÊîíñòèòóöèîííîãîÑóäàÓêðà-
èíûíåîòíîñÿòñÿâîïðîñûîçàêîííîñòèàêòîâîðãàíîâãîñóäàð-
ñòâåííîé âëàñòè, îðãàíîâ âëàñòè Àâòîíîìíîé Ðåñïóáëèêè
Êðûìèîðãàíîâìåñòíîãîñàìîóïðàâëåíèÿ,àòàêæåèíûåâîï-
ðîñû,îòíåñåííûåêêîìïåòåíöèèñóäîâîáùåéþðèñäèêöèè.

Ñëåäîâàòåëüíî,ëîãè÷åñêèîáîñíîâàííûéèêîððåêòíûéñ
òåõíèêî-þðèäè÷åñêèõïîçèöèéïðåäìåòêîíñòèòóöèîííîéæà-
ëîáûáóäåòïðåäóñìàòðèâàòüïåðå÷åíüþðèäè÷åñêèõàêòîâ,îï-
ðåäåëåííûéâ÷àñòèïåðâîéñòàòüè150ÊîíñòèòóöèèÓêðàèíû,à
èìåííî:çàêîíûÓêðàèíûèèíûåïðàâîâûåàêòûÂåðõîâíîéÐà-
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11 ÕðèñòîâàÃ.Î. Þðèäè÷íàïðèðîäààêò³âÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè:Àâ-
òîðåô.äèñ....êàíä.þðèä.íàóê :12.00.01/ÕðèñòîâàÃ.Î.–Õàðê³â,2004.–
Ñ.12.

12 Ñì.:ÃóëüòàéÌ.Äîïèòàííÿïðîíåîáõ³äí³ñòüâïðîâàäæåííÿêîíñòèòóö³éíî¿
ñêàðãèâÓêðà¿í³/Ì.Ì.Ãóëüòàé//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–
2010.-¹6.–Ñ.117-118.

9 Ñì.:ÃóëüòàéÌ.Äîïèòàííÿïðîíåîáõ³äí³ñòüâïðîâàäæåííÿêîíñòèòóö³éíî¿
ñêàðãèâÓêðà¿í³/Ì.Ì.Ãóëüòàé//Â³ñíèêÊîíñòèòóö³éíîãîÑóäóÓêðà¿íè.–
2010.-¹6.–Ñ.116-118.

10 ÝòîìíåíèåðàçäåëÿþòÏ.ÅâãðàôîâèÌ.Òåñëåíêî,îäíàêîÀ.Ïîðòíîâñ÷è-
òàåò,÷òîñóáúåêòàìèêîíñòèòóöèîííîéæàëîáûäîëæíûáûòüòîëüêîôèçè-
÷åñêèåëèöà.
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òèòóöèîííûì, ñòàíåò îñíîâàíèåì äëÿ ïåðåñìîòðà îêîí÷à-
òåëüíîãîðåøåíèÿñóäàëèáîàäìèíèñòðàòèâíîãîèëèïðàâî-
îõðàíèòåëüíîãîîðãàíàâóñòàíîâëåííîìçàêîíîìïîðÿäêå.

Ïðåäëîæåííàÿ íàìè ìîäåëü êîíñòèòóöèîííîé æàëîáû
ïðåäóñìàòðèâàåòïðàâîãðàæäàíÓêðàèíû,èíîñòðàíöåâ,ëèö
áåçãðàæäàíñòâàèþðèäè÷åñêèõëèöïîñëåèñ÷åðïàíèÿâñåõ
íàöèîíàëüíûõ ñðåäñòâ ïðàâîâîé çàùèòû ïîäàòü æàëîáó â
ÊîíñòèòóöèîííûéÑóäÓêðàèíûîêîíñòèòóöèîííîñòèçàêîíîâ
ÓêðàèíûèèíûõïðàâîâûõàêòîâÂåðõîâíîéÐàäûÓêðàèíû,àê-
òîâ Ïðåçèäåíòà Óêðàèíû è Êàáèíåòà Ìèíèñòðîâ Óêðàèíû,
ïðàâîâûõ àêòîâ Âåðõîâíîé Ðàäû Àâòîíîìíîé Ðåñïóáëèêè
Êðûìâñëó÷àÿõ,êîãäàïðèìåíåíèåýòèõàêòîââêîíêðåòíîì
ñëó÷àå ïðèâåëî ê íàðóøåíèþ çàêðåïëåííûõ â Êîíñòèòóöèè
Óêðàèíûïðàâèñâîáîäñóáúåêòîâêîíñòèòóöèîííîéæàëîáû.

Ðàçóìååòñÿ, èçëîæåííûå ïðåäëîæåíèÿ íå ÿâëÿþòñÿ îä-
íîçíà÷íûìèèáåññïîðíûìè,îíèòðåáóþòøèðîêîãîïðîôåñ-
ñèîíàëüíîãîîáñóæäåíèÿ,÷òîïîçâîëèò,îïèðàÿñüíàëó÷øèå
ìèðîâûåïðàêòèêè,ðàçðàáîòàòüíàó÷íîîáîñíîâàííóþîïòè-
ìàëüíóþìîäåëüêîíñòèòóöèîííîéæàëîáû,íàäëåæàùèìîá-
ðàçîìàäàïòèðîâàííóþêñîâðåìåííûìóñëîâèÿìôóíêöèîíè-
ðîâàíèÿêîíñòèòóöèîííîéþñòèöèèÓêðàèíû.

M. Hultai 

JudgeoftheConstitutionalCourtofUkraine,
candidateofLawSciences

Functionalfeaturesoftheinstituteofthe

constitutionalcomplaintandtheelementsofthe

legalmechanismofitsadoptioninUkraine

Summary

Constitutionalcomplainthasbecomeasubjectofstudy for
manyUkrainianandforeignresearchers. However,noneofthese
Ukrainian authors mentioned the institute of the constitutional
complaintasanindependentobjectforstudy.
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íèåêîíñòèòóöèîííûõïðàâèñâîáîäæàëîáùèêàâðåçóëüòàòå
ïðèìåíåíèÿçàêîíàëèáîèíîãîþðèäè÷åñêîãîàêòà(èõîòäåëü-
íûõïîëîæåíèé),êîíñòèòóöèîííîñòüêîòîðûõîáæàëóåòñÿ.

Âíåêîòîðûõñòðàíàõ,íàðÿäóñêîíñòèòóöèîííûìèæàëî-
áàìè îòäåëüíûõ ëèö î çàùèòå èõ êîíñòèòóöèîííûõ ïðàâ è
ñâîáîä, ñóùåñòâóþò è òàê íàçûâàåìûå «íàðîäíûå æàëîáû»
(Àñt³îðîðularis), òîåñòüîáðàùåíèÿãðàæäàíèíàâêîíñòèòó-
öèîííûéñóääëÿçàùèòûèíòåðåñîâäðóãèõëèöëèáîêîëëåê-
òèâíûõïðàâ13.Îäíàêîîíèðàñïðîñòðàíåíûãëàâíûìîáðàçîì
âñòðàíàõÀôðèêè,ÖåíòðàëüíîéèÑåâåðíîéÀìåðèêè(Áåíèí,
Áðàçèëèÿ,Âåíåñóýëà,Ãàíà,Êîíãî,Êîëóìáèÿ,Ïàíàìàèäð.)è
âðÿäëèÿâëÿþòñÿïðèåìëåìûìèâÓêðàèíåíàñåãîäíÿøíåì
ýòàïåñòàíîâëåíèÿååêîíñòèòóöèîííîéþñòèöèè.

Ñëåäóåòïîä÷åðêíóòü,÷òîêîíñòèòóöèîííàÿæàëîáàäîëæ-
íàñîäåðæàòüäîêàçàòåëüñòâàíàðóøåíèÿèìåííîêîíñòèòóöè-
îííûõïðàâèñâîáîä,èìåþùèõôóíäàìåíòàëüíûéõàðàêòåð,
à íå èíûõ ñóáúåêòèâíûõ ïðàâ, îïîñðåäñòâîâàííî âûòåêàþ-
ùèõ,ïîìíåíèþæàëîáùèêà,èçåãîïðàâ÷åëîâåêà.Ïîñêîëüêó
ïðè ðàññìîòðåíèè êîíñòèòóöèîííîé æàëîáû ðåøàåòñÿ âîï-
ðîñîêîíñòèòóöèîííîñòèçàêîíîâëèáîèíûõþðèäè÷åñêèõàê-
òîâ (èõ îòäåëüíûõ ïîëîæåíèé), íàðóøåííûå êîíñòèòóöèîí-
íûåïðàâàèñâîáîäûäîëæíûïîíèìàòüñÿâ óçêîìçíà÷åíèè
êàêïðàâàèñâîáîäû,çàêðåïëåííûåÊîíñòèòóöèåéÓêðàèíû.

Âñåãîäíÿøíèõóñëîâèÿõèíñòèòóòêîíñòèòóöèîííîéæàëî-
áûäîëæåíðàñïðîñòðàíÿòüñÿòîëüêîíàòåñëó÷àè,êîãäàíàðó-
øåíèåêîíñòèòóöèîííûõïðàâèñâîáîäôàêòè÷åñêèïðîèçîø-
ëîèëèöîèñ÷åðïàëîâñåèíûåïðàâîâûåñðåäñòâàäëÿçàùèòû
è(èëè)âîññòàíîâëåíèÿíàðóøåííîãîïðàâàâïðåäóñìîòðåí-
íîìçàêîíîìïîðÿäêå.Ñëåäîâàòåëüíî,êàòåãîðè÷åñêèìòðåáî-
âàíèåì ê ïðèåìëåìîñòè êîíñòèòóöèîííîé æàëîáû äîëæíî
ñòàòü èñ÷åðïàíèå ñóáúåêòîì âñåõ ñðåäñòâ ïðàâîâîé çàùèòû
íàóðîâíåñóäîâîáùåéþðèñäèêöèèëèáîàäìèíèñòðàòèâíûõ
èëèïðàâîîõðàíèòåëüíûõîðãàíîâ,åñëèïðèíÿòûåèìèðåøå-
íèÿÿâëÿþòñÿîêîí÷àòåëüíûìèèíåïîäëåæàòîáæàëîâàíèþâ
ñóäåáíîìïîðÿäêå.ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû
ïî êîíñòèòóöèîííûìæàëîáàì, êîòîðûì çàêîí, èíîéþðèäè-
÷åñêèéàêò(èõîòäåëüíûåïîëîæåíèÿ)áóäóòïðèçíàíûíåêîíñ-
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13 Ñì.:Áàê³ðîâà³.Êîíñòèòóö³éíåçâåðíåííÿòàêîíñòèòóö³éíàñêàðãà:ïåðåâà-
ãè òà íåäîë³êè/ ². Áàê³ðîâà [Ýëåêòðîííûé ðåñóðñ].– Ðåæèì äîñòóïà:
http://www.zakon.org.ua/article/42
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legalmechanismthatprovidesapersonanopportunitytopartic-
ipateintheformationoflegalpolicyofthestate.

Theotherfunctional featureof the instituteofconstitutional
complaint is its importanceasalegalguaranteeoftheconstitu-
tionallegalityofpublicauthorities.

Nowadays, the institute of constitutional complaint should
apply only to those cases when the violation of constitutional
rightsandfreedomsactuallyhappenedandthepersonmusthave
exhaustedallotherlegalmeansforprotectionofviolatedrights.

79

Theanalysisofconstitutionalcomplaintisfulfilledprimarilyin
the aspect of international experience of its operation or as a
meanstoprotectandguaranteeHumanRightsandFreedomsby
thehelpofthebodiesofconstitutionaljustice. Atthesametime,
awidescopeofother functionalcharacteristicsof theconstitu-
tionalcomplaint,aswellasitspossiblemodelforUkraine,mostly
hasnotattachedtheattentionoftheresearchers.

Taking into consideration thementioned above, the objec-
tivesofthisarticleare:  identificationofthemainfunctionalfea-
turesoftheinstituteofconstitutionalcomplaintandthemeansto
affect on the legal system; evaluation of perspectives for the
recognition of  the institute of the constitutional complaint by
Ukraineanditsestablishmentatthenormativelevel;thedevelop-
ment of the proposals for features of the elements of the legal
mechanismofitsadoptioninUkraine forthefurtherresearchand
practicaldiscussion.

Theessenceoftheinstituteofconstitutionalcomplaintisthe
recognition for the legal and individual persons to apply to the
bodiesofconstitutional justice inawritten formconcerning the
issuesregardingtheconstitutionalityoflawsandotherlegalacts,
whichrestricttheirconstitutionalrightsandfreedoms.

Themainfeatureoftheinstituteofconstitutionalcomplaintis
itsimportanceasoneofthekeyelementsofthelegalmechanism
of protection of Human Rights and Freedoms. The institute of
constitutionalcomplaintisnottheonlythemechanismofprotec-
tionofconstitutionalrightsandfreedomsofaperson.Itisoneof
themeans of protecting and guaranteeing constitutional rights
andfreedomsbythebodiesofconstitutionaljustice.

The institute of constitutional complaint plays an important
place in the system of institutions of constitutional law. As an
institutionof law, it requires a thoroughanalysis from the view-
pointoftheoreticalandmethodologicalconceptsofthesystemof
lawanditsstructuralelements. TheUkrainianscienceofconsti-
tutionallawlackssuchresearches.

Another functional feature of the institute of constitutional
complaintisitsimportanceasamechanismforinfluenceonthe
systemoflawandpublicpolicy,whichdefinestheuniqueroleof
theconstitutionalcomplaintinthetriad“personality,law,state.”

Theinstituteofconstitutionalcomplaintsupportsaneffective
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òàíèå,îäåæäó,æèëüåèïîñòîÿííîåóëó÷øåíèåíåîáõîäèìûõ
äëÿ ýòîãî óñëîâèé»1. Ïðè ýòîì äàííàÿ íîðìà Êîíñòèòóöèè
ïî÷òè áóêâàëüíî âîñïðîèçâîäèò ïîëîæåíèå ïóíêòà 1 ñòàòüè
25Âñåîáùåéäåêëàðàöèèïðàâ÷åëîâåêà1948 ãîäà.

Åñëèàíàëèçèðîâàòüïðàâîíàæèçíüâóêàçàííîìñìûñëå,
òî÷ðåçâû÷àéíîâàæíûìïðåäñòàâëÿåòñÿïðàâîãðàæäàíëþáî-
ãîãîñóäàðñòâàíàïîëíîöåííîåïèòàíèåèñâîáîäóîòãîëîäà.

Âíîÿáðå2009ã.âÐèìåïðîõîäèëÂñåìèðíûéñàììèòïî
ïðîäîâîëüñòâåííîé áåçîïàñíîñòè. Ãåíåðàëüíûé ñåêðåòàðü
ÎÎÍÏàíÃèÌóíîòìåòèëâñâîåìâûñòóïëåíèè,÷òîñåãîäíÿ
íàïëàíåòåãîëîäàþòáîëååìèëëèàðäà÷åëîâåê.Êàæäûéäåíü
âìèðåâðåçóëüòàòåíåäîåäàíèÿóìèðàþò17òûñÿ÷äåòåé,à
âñåãîçàãîä–6ìèëëèîíîâäåòåé.Èýòîïðèòîì,÷òîâìèðå
èìååòñÿäîñòàòî÷íîåêîëè÷åñòâîïðîäóêòîâ ïèòàíèÿäëÿòî-
ãî,÷òîáûíàêîðìèòüâñåõëþäåéíàïëàíåòå2.

18íîÿáðÿ2009ã.íàóêàçàííîìñàììèòåïðèíÿòàÄåêëà-
ðàöèÿ ïî áîðüáå ñ ãîëîäîì. Ýòî, áåçóñëîâíî, ïîçèòèâíûé
øàã,îäíàêîâ1974ãîäóóæåïðèíèìàëàñüàíàëîãè÷íàÿÄåê-
ëàðàöèÿÎÎÍîëèêâèäàöèèãîëîäàèíåäîåäàíèÿ.Êñîæàëå-
íèþ,ïðèõîäèòñÿêîíñòàòèðîâàòü,÷òîçàïîñëåäíèå35ëåòñè-
òóàöèÿâìèðåìàëîâ÷åìèçìåíèëàñüêëó÷øåìó.

Âñâÿçèýòèìñëåäóåòîñîáîïîä÷åðêíóòü,÷òîïðèî÷å-
âèäíîéâàæíîñòèîáñóæäàåìîãîâîïðîñàîáîòìåíåñìåðòíîé
êàçíèíåëüçÿçàáûâàòüèîãëîáàëüíîéïðîáëåìåñîõðàíåíèÿ
æèçíèìèëëèîíîâíèâ÷åìíåïîâèííûõëþäåé.

Â ñòàòüå 24 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü ïðàâî íà
æèçíüðàññìàòðèâàåòñÿâóçêîìñìûñëå:êàæäûéèìååòïðàâîíà
æèçíü(÷àñòüïåðâàÿ);ãîñóäàðñòâîçàùèùàåòæèçíü÷åëîâåêàîò
ëþáûõïðîòèâîïðàâíûõïîñÿãàòåëüñòâ(÷àñòüâòîðàÿ);ñìåðòíàÿ
êàçíüäîååîòìåíûìîæåòïðèìåíÿòüñÿâñîîòâåòñòâèèñçàêî-
íîìêàêèñêëþ÷èòåëüíàÿìåðàíàêàçàíèÿçàîñîáîòÿæêèåïðåñ-
òóïëåíèÿèòîëüêîñîãëàñíîïðèãîâîðóñóäà(÷àñòüòðåòüÿ).
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Ñ. Äà íè ëþê

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÁåëàðóñü,
êàíäèäàòþðèäè÷åñêèõíàóê,äîöåíò

Êîíñòèòóöèîííî-ïðàâîâûåïðîáëåìû

ñìåðòíîéêàçíè

Ïðàâîíàæèçíü,âòîì÷èñëåñâÿçàííàÿñíèìïðîáëåìà
ñìåðòíîéêàçíè,îòíîñÿòñÿêðàçðÿäóâå÷íûõ,ýêçèñòåíöèî-
íàëüíûõâîïðîñîâ÷åëîâå÷åñòâàèâëþáîéïîñòàíîâêåÿâ-
ëÿþòñÿèñêëþ÷èòåëüíîñëîæíûìè,ïîñêîëüêóâêëþ÷àþòñà-
ìûåðàçëè÷íûåèçìåðåíèÿ:ìèðîâîççðåí÷åñêèå,ïðàâîâûå,
ôèëîñîôñêèå, íðàâñòâåííî-ýòè÷åñêèå, êóëüòóðîëîãè÷åñ-
êèå, àêñèîëîãè÷åñêèå, ðåëèãèîçíûå è äð. Ïî êàæäîìó èõ
ýòèõàñïåêòîâèìååòñÿîãðîìíûéìàññèâïóáëèêàöèéèíà-
ó÷íûõ èññëåäîâàíèé, îòëè÷àþùèéñÿ áîëüøèì ðàçíîîáðà-
çèåììíåíèé.

Êðîìåòîãî,ïðàâîíàæèçíüèìååòíåñêîëüêîîñòðîäèñ-
êóññèîííûõ ñîöèàëüíî-ìåäèöèíñêèõ àñïåêòîâ, êàñàþùèõñÿ,
íàïðèìåð,àáîðòîâ,òðàíñïëàíòîëîãèè,êëîíèðîâàíèÿèäðó-
ãèõìåäèöèíñêèõîïûòîâ,àòàêæåýâòàíàçèèêàêïðàâàëþäåé,
ñòðàäàþùèõíåèçëå÷èìîéáîëåçíüþ,íàäîáðîâîëüíûéóõîä
èçæèçíèèò.ï.

Åñëèðàññóæäàòüîïðàâåíàæèçíüñïîçèöèéêîíñòèòóöè-
îííî-ïðàâîâûõöåííîñòåé,òîýòîïðàâîìîæíîïîíèìàòüêàê
âøèðîêîì,òàêèâóçêîìñìûñëå.

ÂðàçäåëåII«Ëè÷íîñòü,Îáùåñòâî,Ãîñóäàðñòâî»Êîíñòè-
òóöèèÐåñïóáëèêèÁåëàðóñüñîäåðæàòñÿäâåîñíîâîïîëàãàþ-
ùèåíîðìû.

Â ÷àñòè âòîðîé ñòàòüè 21 Îñíîâíîãî Çàêîíà ïðàâî íà
æèçíüðàññìàòðèâàåòñÿâøèðîêîìñìûñëå:«Êàæäûéèìååò
ïðàâîíàäîñòîéíûéóðîâåíüæèçíè,âêëþ÷àÿäîñòàòî÷íîåïè-
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1  ÊîíñòèòóöèÿÐåñïóáëèêèÁåëàðóñü1994ã.(ñèçìåíåíèÿìèèäîïîëíåíèÿ-
ìè,ïðèíÿòûìèíàðåñïóáëèêàíñêèõðåôåðåíäóìàõ24íîÿáðÿ1996ã.è17
îêòÿáðÿ 2004 ã.). –Ìèíñê: Íàöèîíàëüíûé öåíòð ïðàâîâîé èíôîðìàöèè
ÐåñïóáëèêèÁåëàðóñü,2009.–64ñ.

2 Öåíòð íîâîñòåé ÎÎÍ / [Ýëåêòðîííûé ðåñóðñ]. – Ðåæèì äîñòóïà:
http://www.un.org/russian/news/fullstorynews.asp?newsID=12667 – Äàòà
äîñòóïà:10.12.2010.



íàñòîÿùåéñòàòüè,êîãäàîíîÿâëÿåòñÿðåçóëüòàòîìàáñîëþò-
íîíåîáõîäèìîãîïðèìåíåíèÿñèëû:

a)äëÿçàùèòûëþáîãîëèöàîòïðîòèâîïðàâíîãîíàñèëèÿ;
b)äëÿîñóùåñòâëåíèÿçàêîííîãîàðåñòàèëèïðåäîòâðà-

ùåíèÿïîáåãàëèöà,çàäåðæàííîãîíàçàêîííûõîñíîâàíèÿõ;
c) äëÿ ïîäàâëåíèÿ â ñîîòâåòñòâèè ñ çàêîíîì áóíòà èëè

ìÿòåæà»4.
Êàñàÿñü ìåæäóíàðîäíî-ïðàâîâîãî àñïåêòà ïðèìåíåíèÿ

ñìåðòíîéêàçíè,âàæíîîáðàòèòüâíèìàíèåíàòî,÷òîçàïåðè-
îä, ïðîøåäøèéïîñëå âòîðîéìèðîâîé âîéíû, îòíîøåíèå â
Åâðîïåêýòîìóâèäóíàêàçàíèÿèåãîíîðìàòèâíîåðåãóëèðî-
âàíèåêàêíàðåãèîíàëüíîì,òàêèíàöèîíàëüíîìóðîâíåïðå-
òåðïåëèñåðüåçíûåèçìåíåíèÿ.

Îäíèì èç âàæíåéøèõ äîêóìåíòîì, áåçóñëîâíî, ìîæíî
ñ÷èòàòüïðèíÿòèåÏðîòîêîëà¹ 6ÑîâåòàÅâðîïûîò28àïðå-
ëÿ1983ãîäàêÅâðîïåéñêîéêîíâåíöèè1950ãîäà.Âñòàòüå1
äàííîãîÏðîòîêîëàïðîâîçãëàøàëîñü,÷òîñìåðòíàÿêàçíüîò-
ìåíÿåòñÿèíèêòîíåìîæåòáûòüïðèãîâîðåíêñìåðòíîéêàç-
íèèëèêàçíåí;àâñòàòüå2ñîõðàíÿëîñüïîëîæåíèåîâîçìîæ-
íîñòèïðèìåíåíèÿñìåðòíîéêàçíèëèøüçàäåéñòâèÿ,ñîâåð-
øåííûåâîâðåìÿâîéíûèëèïðèíåèçáåæíîéóãðîçåâîéíû.

Àíàëîãè÷íûé ïðàâîâîé ðåæèì â îòíîøåíèè ñìåðòíîé
êàçíèáûëçàêðåïëåíèâïðèíÿòîìÃåíåðàëüíîéÀññàìáëååé
ÎÎÍ15äåêàáðÿ1989ãîäàÂòîðîìôàêóëüòàòèâíîìïðîòîêî-
ëå ê Ìåæäóíàðîäíîìó ïàêòó î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ
ïðàâàõ1966ãîäà.

Ñëåäóþùèì çíà÷èòåëüíûì øàãîì ÿâèëîñü ïðèíÿòèå 3
ìàÿ2002ãîäàÑîâåòîìÅâðîïûÏðîòîêîëà¹ 13êÅâðîïåéñ-
êîéêîíâåíöèè1950ãîäàîáîòìåíåñìåðòíîéêàçíèïðèëþ-
áûõîáñòîÿòåëüñòâàõ.Ýòî÷åòêîèÿñíîáûëîçàôèêñèðîâàíîâ
ñòàòüå 1 äàííîãî Ïðîòîêîëà: «Ñìåðòíàÿ êàçíü îòìåíÿåòñÿ.
Íèêòî íå ìîæåò áûòü ïðèãîâîðåí ê òàêîìó íàêàçàíèþ èëè
ïîäâåðãíóòñìåðòíîéêàçíè».

Âûðàæàÿïðèâåðæåííîñòüîáùååâðîïåéñêèìöåííîñòÿì,
áëèæàéøèåñîñåäèÁåëàðóñè–ÓêðàèíàèÐîññèÿòàêæåîòêà-
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Âàæíîîòìåòèòü,÷òîïðàâîíàæèçíüâðàññìàòðèâàåìîì
êîíòåêñòå ãàðàíòèðóåòñÿ íå òîëüêî ýôôåêòèâíîé áîðüáîé ñ
ïðåñòóïíîñòüþ, íî è ïðîâåäåíèåì ìèðîëþáèâîé âíåøíåé
ïîëèòèêè,èñêëþ÷àþùåéâîéíûèìåæäóíàðîäíûåâîîðóæåí-
íûåêîíôëèêòû.

ÏðåäñòàâëÿåòñÿòàêæåóìåñòíûìïðèâåñòèñëîâàÂ.Â.Ïó-
òèíà,ñêàçàííûåèìíàÌþíõåíñêîéêîíôåðåíöèèïîâîïðî-
ñàìïîëèòèêèáåçîïàñíîñòèâ2007ãîäó:«Ïðèìåíåíèåñèëûâ
ìåæäóíàðîäíûõäåëàõäîëæíîáûòüèñêëþ÷èòåëüíîéìåðîé–
òàêæå,êàêèïðèìåíåíèåñìåðòíîéêàçíèâïðàâîâûõñèñòå-
ìàõíåêîòîðûõãîñóäàðñòâ.Ñåãîäíÿæåìû,íàîáîðîò,íàáëþ-
äàåìñèòóàöèþ,êîãäàñòðàíû,âêîòîðûõïðèìåíåíèåñìåðò-
íîéêàçíèçàïðåùåíîäàæåâîòíîøåíèèóáèéöèäðóãèõîïàñ-
íûõïðåñòóïíèêîâ, íåñìîòðÿíàýòîëåãêîèäóòíà ó÷àñòèåâ
âîåííûõîïåðàöèÿõ,êîòîðûåòðóäíîíàçâàòüëåãèòèìíûìè.À
âåäüâýòèõêîíôëèêòàõãèáíóòëþäè–ñîòíè,òûñÿ÷èìèðíûõ
ëþäåé!»3.Ïðèâåäåííàÿìûñëüíåïîòåðÿëààêòóàëüíîñòèèäî
íàñòîÿùåãîâðåìåíè.

Èåùåîäíîçàìå÷àíèåïðèíöèïèàëüíîãîõàðàêòåðà.
Áåçóñëîâíî,ïðàâîíàæèçíüÿâëÿåòñÿñâÿùåííûì,íîíå

àáñîëþòíûìïðàâîì.Äàæåïðèïîëíîìîòêàçåîòïðèìåíåíèÿ
ñìåðòíîé êàçíè â êà÷åñòâå âèäà íàêàçàíèÿ â çàêîíîäàòåëü-
ñòâåëþáîéñòðàíûâñåðàâíîáóäóòñîõðàíÿòüñÿíîðìû,ïðå-
äóñìàòðèâàþùèåçàêîííîåîñíîâàíèåëèøàòüæèçíèäðóãîãî
÷åëîâåêà. Îíè áóäóò ïðèìåíÿòüñÿ ñ ó÷åòîì òàêèõ îáñòîÿ-
òåëüñòâ, èñêëþ÷àþùèõ ïðåñòóïíîñòü äåÿíèÿ, êàê íåîáõîäè-
ìàÿîáîðîíà,ïðàâîìåðíîåïðèìåíåíèåïðàâîîõðàíèòåëüíû-
ìèîðãàíàìèîðóæèÿâöåëÿõïðåñå÷åíèÿíàèáîëååîïàñíûõ
ïðåñòóïíûõïîñÿãàòåëüñòâ,óíè÷òîæåíèåæèâîéñèëûïðîòèâ-
íèêàâîâðåìÿâîéíûèò.ï.

Âïîäòâåðæäåíèåäàííîãîòåçèñàìîæíîñîñëàòüñÿíàïî-
ëîæåíèÿìåæäóíàðîäíîãîïðàâà,êîòîðûåñîäåðæàòñÿâïóíê-
òå2ñòàòüè2Åâðîïåéñêîéêîíâåíöèèîçàùèòåïðàâ÷åëîâåêà
èîñíîâíûõñâîáîä:

«Ëèøåíèå æèçíè íå ðàññìàòðèâàåòñÿ êàê íàðóøåíèå
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4   ÊîíâåíöèÿÑîâåòàÅâðîïûîò4íîÿáðÿ1950ãîäà«Îçàùèòåïðàâ÷åëîâå-
êàèîñíîâíûõñâîáîä»//ÊîíñóëüòàíòÏëþñ:Áåëàðóñü.Òåõíîëîãèÿ3000
[Ýëåêòðîííûéðåñóðñ]/ÎÎÎ“ÞðÑïåêòð”.-Ìèíñê,2011.

3   ÂûñòóïëåíèåÏðåçèäåíòàÐîññèèÂëàäèìèðàÏóòèíàíàÌþíõåíñêîéêîí-
ôåðåíöèèïîâîïðîñàìïîëèòèêèáåçîïàñíîñòè10ôåâðàëÿ2007ã.//Èç-
âåñòèÿ.–2007.–12ôåâð.–Ñ. 3.



èìåëî îïðåäåëåííûå ñëîæíîñòè. Â ÷àñòè âòîðîé ñòàòüè 20
ÊîíñòèòóöèèÐîññèéñêîéÔåäåðàöèè1993ãîäàóñòàíîâëåíî:
«Ñìåðòíàÿêàçíüâïðåäüäîååîòìåíûìîæåòóñòàíàâëèâàòü-
ñÿôåäåðàëüíûì çàêîíîì â êà÷åñòâå èñêëþ÷èòåëüíîéìåðû
íàêàçàíèÿçàîñîáîòÿæêèåïðåñòóïëåíèÿïðîòèâæèçíèïðè
ïðåäîñòàâëåíèè îáâèíÿåìîìó ïðàâà íà ðàññìîòðåíèå åãî
äåëàñóäîìñó÷àñòèåìïðèñÿæíûõçàñåäàòåëåé»6.

Â1996ãîäóâñâÿçèñâñòóïëåíèåìâÑîâåòÅâðîïûÐîñ-
ñèéñêàÿÔåäåðàöèÿïðèíÿëàîáÿçàòåëüñòâîîòìåíèòüñìåðò-
íóþ êàçíü. Ñîîòâåòñòâóþùèé ìåæäóíàðîäíûé äîêóìåíò
(Ïðîòîêîë¹6îò28àïðåëÿ1983ãîäàêÊîíâåíöèèîçàùèòå
ïðàâ÷åëîâåêàèîñíîâíûõñâîáîäîò4íîÿáðÿ1950 ãîäà)áûë
ïîäïèñàí,íîíåðàòèôèöèðîâàí.

Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè ïðèíÿë
Ïîñòàíîâëåíèåîò2ôåâðàëÿ1999ã.¹ 3-Ï,âñîîòâåòñòâèèñ
êîòîðûìñóäûÐîññèèíåìîãëèíàçíà÷àòüíàêàçàíèåââèäå
ñìåðòíîéêàçíè.ÑâîþïîçèöèþÊîíñòèòóöèîííûéÑóäìîòè-
âèðîâàëòåì,÷òîâñòàòüå20ÊîíñòèòóöèèÐîññèéñêîéÔåäå-
ðàöèèïðåäóñìîòðåíîïðàâîëèöà,êîòîðîìóóãðîæàåòïðèìå-
íåíèå ñìåðòíîé êàçíè, íà ðàññìîòðåíèå åãî äåëà ñóäîì ñ
ó÷àñòèåìïðèñÿæíûõçàñåäàòåëåé.Ìåæäóòåìòàêèåñóäûíà
íà÷àëî1999ãîäàáûëèó÷ðåæäåíûòîëüêîâäåâÿòèñóáúåêòàõ
Ôåäåðàöèèèç89.Òàêèìîáðàçîì,ïîìíåíèþÊîíñòèòóöèîí-
íîãîÑóäàÐîññèè,îáâèíÿåìûåîêàæóòñÿâíåðàâíîìïîëîæå-
íèè,ïîñêîëüêóâîäíèõðåãèîíàõîíèñìîãóòâîñïîëüçîâàòüñÿ
ïðàâîì, ãàðàíòèðîâàííûì Êîíñòèòóöèåé, à â äðóãèõ – íåò.
ÏîýòîìóÊîíñòèòóöèîííûéÑóäÐîññèéñêîéÔåäåðàöèèïðè-
íÿëðåøåíèåîíåïðèìåíåíèèñìåðòíîé êàçíèïîâñåìåñòíî
äîââåäåíèÿâäåéñòâèåíàâñåéòåððèòîðèèÐîññèéñêîéÔå-
äåðàöèèñóäàïðèñÿæíûõçàñåäàòåëåé.

Âêîíöå2009ã.ÊîíñòèòóöèîííûéÑóäÐîññèèâíîâüâåð-
íóëñÿêðàññìîòðåíèþäàííîãîâîïðîñà,ïîñêîëüêóñ1ÿíâàðÿ
2010 ã. ïëàíèðîâàëîñü ââåäåíèå ñóäà ïðèñÿæíûõ çàñåäàòå-
ëåéâïîñëåäíåìñóáúåêòåÐîññèéñêîéÔåäåðàöèè–×å÷åí-
ñêîéÐåñïóáëèêåè,òàêèìîáðàçîì,þðèäè÷åñêîåïðåïÿòñòâèå
äëÿíàçíà÷åíèÿíàêàçàíèÿââèäåñìåðòíîéêàçíèîòïàäàëî.
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çàëèñüîòïðèìåíåíèÿñìåðòíîéêàçíè.Âìåñòåñòåìïðàâî-
âîåðåøåíèåäàííîãîâîïðîñàâ êàæäîéèçýòèõñòðàíáûëî
îôîðìëåíî ïî-ðàçíîìó ñ ó÷åòîì êîíñòèòóöèîííîãî çàêðåï-
ëåíèÿóêàçàííîãîèíñòèòóòà.

Òàê,âíîðìàõÊîíñòèòóöèèÓêðàèíû1996ãîäà,çàêðåïëÿ-
þùèõïðàâîíàæèçíü,îòñóòñòâóåòïîëîæåíèåîâîçìîæíîñòè
ïðèìåíåíèÿ ñìåðòíîé êàçíè. «Êàæäûé ÷åëîâåê èìååò íå-
îòúåìëåìîåïðàâîíàæèçíü.Íèêòîíåìîæåòáûòüïðîèçâîëü-
íîëèøåíæèçíè.Îáÿçàííîñòüãîñóäàðñòâà–çàùèùàòüæèçíü
÷åëîâåêà.Êàæäûéèìååòïðàâîçàùèùàòüñâîþæèçíüèçäî-
ðîâüå, æèçíü è çäîðîâüå äðóãèõ ëþäåé îò ïðîòèâîïðàâíûõ
ïîñÿãàòåëüñòâ»(ñòàòüÿ27)5.

ÑìåðòíàÿêàçíüáûëàïðåäóñìîòðåíàëèøüâÓãîëîâíîì
êîäåêñåÓêðàèíû.

Ðàíåå,ïðèâñòóïëåíèèâÑîâåòÅâðîïû,Óêðàèíàâçÿëàíà
ñåáÿîáÿçàòåëüñòâà,ñâÿçàííûåñ÷ëåíñòâîìâýòîéîðãàíèçà-
öèè,âòîì÷èñëåèïîçàïðåùåíèþñìåðòíîéêàçíè,êîòîðûå
ñîäåðæàëèñü â Âûâîäå Ïàðëàìåíòñêîé Àññàìáëåè Ñîâåòà
Åâðîïû ¹ 190 (1995) îòíîñèòåëüíî çàÿâêè Óêðàèíû íà
âñòóïëåíèåâÑîâåòÅâðîïû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû, ðàññìîòðåâ íà ïëåíàð-
íîì çàñåäàíèè 29 äåêàáðÿ 1999 ã. êîíñòèòóöèîííîå ïðåäñ-
òàâëåíèå51íàðîäíîãîäåïóòàòàîñîîòâåòñòâèèÊîíñòèòóöèè
Óêðàèíû ïîëîæåíèé ñòàòåé 24, 58–60, 93, 1901 Óãîëîâíîãî
êîäåêñàâ÷àñòèíàçíà÷åíèÿñìåðòíîéêàçíè,ïðèíÿëðåøåíèå
¹ 11-ðï/99îíåêîíñòèòóöèîííîñòèñìåðòíîéêàçíèêàêâèäà
íàêàçàíèÿèïîðó÷èëÂåðõîâíîéÐàäåÓêðàèíûïðèâåñòèÓãî-
ëîâíûéêîäåêñÓêðàèíûâñîîòâåòñòâèåñýòèìðåøåíèåì.

Íàîñíîâàíèèèçëîæåííîãî22ôåâðàëÿ2000ã.áûëïðè-
íÿòÇàêîíÓêðàèíû«ÎâíåñåíèèèçìåíåíèéâÓãîëîâíûé,Óãî-
ëîâíî-ïðîöåññóàëüíûé è Èñïðàâèòåëüíî-òðóäîâîé êîäåêñû
Óêðàèíû»,êîòîðûìòàêîéâèäíàêàçàíèÿ,êàêñìåðòíàÿêàçíü,
èñêëþ÷åíèââåäåííîâûéâèäíàêàçàíèÿ–ïîæèçíåííîåëè-
øåíèåñâîáîäû.

Â Ðîññèè ðåøåíèå ïðîáëåìû îòìåíû ñìåðòíîé êàçíè
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5 Êîíñòèòóöèÿ Óêðàèíû / [Ýëåêòðîííûé ðåñóðñ]. – Ðåæèì äîñòóïà:
http://www.concourt.am/armenian/legal_resources/world_constitutions/con-
stit/ukraine/ukrain-r.htm–Äàòàäîñòóïà:12.12.2010.

6   ÊîíñòèòóöèÿÐîññèéñêîéÔåäåðàöèè//ÊîíñóëüòàíòÏëþñ:ÂåðñèÿÏðîô.
Òåõíîëîãèÿ3000[Ýëåêòðîííûéðåñóðñ]/ÎÎÎ“ÞðÑïåêòð”.-Ì.,2011.



âîñïðèíÿòîïîëîæèòåëüíî.ÑîãëàñíîäàííûìÂñåðîññèéñêî-
ãîöåíòðàèçó÷åíèÿîáùåñòâåííîãîìíåíèÿ,ïîñîñòîÿíèþíà
äåêàáðü2009ã.áîëüøèíñòâîíàñåëåíèÿ(îò60äî79ïðîöåí-
òîâ–âçàâèñèìîñòèîòîöåíêèòÿæåñòèñîâåðøåííîãîïðåñ-
òóïëåíèÿ)âûñòóïàåòçàñîõðàíåíèåñìåðòíîéêàçíè7.

×òî êàñàåòñÿ îòíîøåíèÿ ê ïðîáëåìå ñìåðòíîé êàçíè â
íàøåìãîñóäàðñòâå,òîîíîòàêæåíåîäíîçíà÷íî.

Âî âðåìÿ ïðîâåäåííîãî â Áåëàðóñè 24 íîÿáðÿ 1996 ã.
âñåíàðîäíîãîðåôåðåíäóìàíàïîñòàâëåííûéâîïðîñ:«Ïîä-
äåðæèâàåòåëèÂûîòìåíóñìåðòíîéêàçíèâÐåñïóáëèêåÁå-
ëàðóñü?»80,44 ïðîöåíòà ãðàæäàí,ïðèíÿâøèõ ó÷àñòèåâ ãî-
ëîñîâàíèè,îòâåòèëèîòðèöàòåëüíî8.

Âõîäåðåñïóáëèêàíñêîãîñîöèîëîãè÷åñêîãîìîíèòîðèí-
ãà,ïðîâåäåííîãîâàâãóñòå–ñåíòÿáðå2009ã.Èíôîðìàöèîí-
íî-àíàëèòè÷åñêèìöåíòðîìïðèÀäìèíèñòðàöèèÏðåçèäåíòà
ÐåñïóáëèêèÁåëàðóñü,79,5 ïðîöåíòàðåñïîíäåíòîâíåïîä-
äåðæàëèèñêëþ÷åíèåñìåðòíîéêàçíèèçïåðå÷íÿíàêàçàíèé
çà ñîâåðøåíèå îñîáî òÿæêèõ ïðåñòóïëåíèé, à çà åå îòìåíó
âûñêàçàëèñüëèøü4,5ïðîöåíòàîïðîøåííûõ9.

Òàêîååäèíîäóøèåìîæåòèìåòüíåñêîëüêîïðè÷èí.
Íåñîìíåííî, îïðåäåëåííóþ ðîëü ïðè ýòîì èãðàþò íå-

áëàãîïðèÿòíûåèñòîðè÷åñêèåôàêòîðû (â20-ìâåêåíàøíà-
ðîä ïåðåæèë êðóïíûå îáùåñòâåííûå ïîòðÿñåíèÿ, óíåñøèå
æèçíü ìèëëèîíîâ ëþäåé), íåäîñòàòî÷íàÿ âåðà íàñåëåíèÿ â
ýôôåêòèâíîñòüóãîëîâíîéïîëèòèêèèååñïîñîáíîñòüãàðàí-
òèðîâàòü ëè÷íóþ çàùèùåííîñòü êàæäîãî çàêîíîïîñëóøíîãî
ãðàæäàíèíà,îòðèöàòåëüíûéîïûòíåêîòîðûõñòðàí,ãäåïîñëå
îòìåíûñìåðòíîéêàçíèâîçðîñëîêîëè÷åñòâîòÿæêèõïðåñòóï-
ëåíèéïðîòèâëè÷íîñòè,èíåêîòîðûåäðóãèåîáñòîÿòåëüñòâà.

Ìíîãèå ãðàæäàíå Ðåñïóáëèêè Áåëàðóñü ïîëàãàþò, ÷òî
ïðèìåíåíèå ñìåðòíîé êàçíè ñîîòâåòñòâóåò ñîöèàëüíîé
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ÂÎïðåäåëåíèèÊîíñòèòóöèîííîãîÑóäàÐîññèéñêîéÔå-
äåðàöèèîò19íîÿáðÿ2009ã.¹ 1344-Î-Ðóñòàíîâëåíî,÷òîâ
ñâÿçèñâñòóïëåíèåìÐîññèéñêîéÔåäåðàöèèâÑîâåòÅâðîïû
èïîäïèñàíèåìÏðîòîêîëà¹6ïðåäïîëàãàëîñü,÷òîââåäåí-
íûéíàýòîéîñíîâåâïðàâîâîéñèñòåìåÐîññèéñêîéÔåäåðà-
öèèâðåìåííûéìîðàòîðèéíàïðèìåíåíèåñìåðòíîéêàçíè–
ïîñëåðàòèôèêàöèèÏðîòîêîëà¹6(ò.å.íåïîçäíåå28ôåâ-
ðàëÿ1999ã.)–òðàíñôîðìèðóåòñÿâïîñòîÿííîäåéñòâóþùóþ
íîðìó,ñîãëàñíîêîòîðîéíèêòîíåìîæåòáûòüïðèãîâîðåíê
ñìåðòíîéêàçíèèëèêàçíåí.Îäíîâðåìåííîñðàòèôèêàöèåé
Ïðîòîêîëà¹6ñîîòâåòñòâóþùèåèçìåíåíèÿ,ñâÿçàííûåñîò-
ìåíîéýòîéñàíêöèè,äîëæíûáûëèáûòüâíåñåíûâóãîëîâíîå,
óãîëîâíî-ïðîöåññóàëüíîåè óãîëîâíî-èñïîëíèòåëüíîå çàêî-
íîäàòåëüñòâî,î÷åìñâèäåòåëüñòâóåòçàêîíîïðîåêò,íàïðàâ-
ëåííûé â Ãîñóäàðñòâåííóþ Äóìó Ïðåçèäåíòîì Ðîññèéñêîé
Ôåäåðàöèè.

Òîòôàêò,÷òîÏðîòîêîë¹6äîñèõïîðíåðàòèôèöèðî-
âàí, â êîíòåêñòå ñëîæèâøèõñÿ ïðàâîâûõ ðåàëèé íå ïðåïÿò-
ñòâóåò ïðèçíàíèþ åãî ñóùåñòâåííûì ýëåìåíòîì ïðàâîâîãî
ðåãóëèðîâàíèÿïðàâàíàæèçíü.

Â òå÷åíèå 10 ëåò â Ðîññèéñêîé Ôåäåðàöèè äåéñòâóåò
êîìïëåêñíûéìîðàòîðèé íà ñìåðòíóþ êàçíü.Çà ýòî âðåìÿ
ñôîðìèðîâàëèñü óñòîé÷èâûå ãàðàíòèè ïðàâà íå áûòü ïîä-
âåðãíóòûìñìåðòíîéêàçíèèñëîæèëñÿëåãèòèìíûéêîíñòè-
òóöèîííî-ïðàâîâîé ðåæèì, â ðàìêàõ êîòîðîãî ñ ó÷åòîì
ìåæäóíàðîäíî-ïðàâîâîéòåíäåíöèèèîáÿçàòåëüñòâ,âçÿòûõ
íà ñåáÿ Ðîññèåé, ïðîèñõîäèò íåîáðàòèìûé ïðîöåññ, íàï-
ðàâëåííûé íà îòìåíó ñìåðòíîé êàçíè êàê èñêëþ÷èòåëüíîé
ìåðû íàêàçàíèÿ, íîñÿùåé âðåìåííûé õàðàêòåð è ðàññ÷è-
òàííîé ëèøü íà íåêîòîðûé ïåðåõîäíûé ïåðèîä. Ïîýòîìó
ââåäåíèå1ÿíâàðÿ2010ã.ñóäàïðèñÿæíûõíàâñåéòåððèòî-
ðèè Ðîññèéñêîé Ôåäåðàöèè íå îòêðûâàåò âîçìîæíîñòè
ïðèìåíåíèÿñìåðòíîéêàçíè,âòîì÷èñëåïîîáâèíèòåëüíî-
ìóïðèãîâîðó,âûíåñåííîìóíàîñíîâàíèèâåðäèêòàïðèñÿæ-
íûõçàñåäàòåëåé.

Ñëåäóåòïðèçíàòü,÷òîââåäåíèåìîðàòîðèÿíàïðèìåíå-
íèåñìåðòíîéêàçíèâðîññèéñêîìîáùåñòâåíåâñåìèáûëî
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7 Ñàéò ÂÖÈÎÌà / [Ýëåêòðîííûé ðåñóðñ]. – Ðåæèì äîñòóïà:
http://wciom.ru/index.php?id=268&uid=12858–Äàòàäîñòóïà:20.12.2010.

8  ÑîîáùåíèåÖåíòðàëüíîé êîìèññèè Ðåñïóáëèêè Áåëàðóñü ïî âûáîðàì è
ïðîâåäåíèþðåñïóáëèêàíñêèõðåôåðåíäóìîâ«Îáèòîãàõãîëîñîâàíèÿíà
ðåñïóáëèêàíñêîìðåôåðåíäóìå24íîÿáðÿ1996ãîäà»/[Ýëåêòðîííûéðå-
ñóðñ]. –Ðåæèìäîñòóïà: http://www.rec.gov.by/refer/ref1996resdoc.html –
Äàòàäîñòóïà:10.12.2010.

9 ÑàéòÈíôîðìàöèîííî-àíàëèòè÷åñêîãîöåíòðàïðèÀäìèíèñòðàöèèÏðåçè-
äåíòàÐåñïóáëèêèÁåëàðóñü   / [Ýëåêòðîííûéðåñóðñ].–Ðåæèìäîñòóïà:
http://iac.gov.by/ru/sociology/research.-Äàòàäîñòóïà:10.05.2010.



ó÷åòîìñîñòîÿíèÿâíåìïðåñòóïíîñòè,ïðàâîîõðàíèòåëüíîéè
ñóäåáíîéñèñòåì,àíàèïà÷åñîîáðàæåíèéîõðàíûæèçíèáëà-
ãîíàìåðåííûõ÷ëåíîâîáùåñòâà»11.

Âûøåïðèâåäåííûéòåîëîãè÷åñêèéäèñêóðññîäåðæèòâåð-
íîåóêàçàíèåíàíàèáîëååóÿçâèìîåìåñòîâïðàêòèêåïðèìå-
íåíèÿäàííîãîâèäàíàêàçàíèÿ–îïàñíîñòüñóäåáíîéîøèáêè.
Ó÷èòûâàÿóêàçàííîåîáñòîÿòåëüñòâî,àòàêæåòî,÷òîñìåðòíàÿ
êàçíüíîñèòõàðàêòåðíåîáðàòèìîãîíàêàçàíèÿ,ýòîñòàíîâèò-
ñÿðåøàþùèìäîâîäîìâïîëüçóîòêàçàîòñìåðòíîéêàçíèâ
ìèðíîåâðåìÿèçàìåíûååïîæèçíåííûìçàêëþ÷åíèåì.

Åùåîäíèìðàöèîíàëüíûìàðãóìåíòîìçàîòìåíóñìåðò-
íîé êàçíè ÿâëÿåòñÿ äåéñòâóþùåå íîðìàòèâíîå ïîëîæåíèå,
çàêîíîäàòåëüíî îãðàíè÷èâàþùåå åå ïðèìåíåíèå. Òàê, ñîã-
ëàñíî÷àñòè2ñòàòüè59ÓãîëîâíîãîêîäåêñàÐåñïóáëèêèÁå-
ëàðóñü(äàëåå–ÓÊ)ñìåðòíàÿêàçíüíåìîæåòáûòüíàçíà÷åíà
òðåìêàòåãîðèÿìãðàæäàí:ëèöàì,ñîâåðøèâøèìïðåñòóïëå-
íèÿââîçðàñòåäî18ëåò;æåíùèíàì;ìóæ÷èíàì,äîñòèãøèì
êîäíþïîñòàíîâëåíèÿïðèãîâîðà65ëåò.

Ýòîçíà÷èò,÷òîíåçàâèñèìîîòòÿæåñòèïðåñòóïëåíèé,ñî-
âåðøåííûõíàçâàííûìèëèöàìè,îíèíåìîãóòáûòüïðèãîâî-
ðåíûêñìåðòíîéêàçíè.Áîëååòîãî,ýòîéêàòåãîðèèïðåñòóï-
íèêîâ(âñîîòâåòñòâèèñîñòàòüåé 58ÓÊ)íåìîæåòáûòüíàçíà-
÷åíîèïîæèçíåííîåçàêëþ÷åíèå,àòîëüêîëèøåíèåñâîáîäû.

Â ðàìêàõ ðàññìàòðèâàåìîãî âîïðîñà âàæíî âûÿñíèòü,
íàñêîëüêî ïîæèçíåííîå çàêëþ÷åíèå ìîæåò ñëóæèòü ýôôåê-
òèâíîéàëüòåðíàòèâîéñìåðòíîéêàçíè,àòàêæåâêàêîéñòåïå-
íèýòîòâèäíàêàçàíèÿñîîòâåòñòâóåòñâîåìóïðåäíàçíà÷åíèþ.

Â ñâÿçè ñ ýòèì õîòåëîñü áûîáðàòèòü âíèìàíèå íà ðÿä
íåäîñòàòêîâïðàâîâîãîðåãóëèðîâàíèÿïîæèçíåííîãîçàêëþ-
÷åíèÿ.

Â ÷àñòè 4 ñòàòüè 58 ÓÊ ïðåäóñìîòðåíî: «Ïî îòáûòèè
äâàäöàòèëåòëèöîì,îñóæäåííûìêïîæèçíåííîìóçàêëþ÷å-
íèþ,ëèáîëèöîì,êîòîðîìóñìåðòíàÿêàçíüâïîðÿäêåïîìè-
ëîâàíèÿçàìåíåíàïîæèçíåííûìçàêëþ÷åíèåì,ñóä,ó÷èòûâàÿ
ïîâåäåíèå îñóæäåííîãî, ñîñòîÿíèå åãî çäîðîâüÿ èëè âîç-
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ñïðàâåäëèâîñòèèÿâëÿåòñÿñåðüåçíûìñäåðæèâàþùèìôàê-
òîðîìðîñòàîñîáîòÿæêèõïðåñòóïëåíèé,ñîïðÿæåííûõñïî-
ñÿãàòåëüñòâîìíàæèçíü÷åëîâåêà.Âïåðâóþî÷åðåäü,îáùåñò-
âåííîå ìíåíèåàêòèâíîïîääåðæèâàåòïðèìåíåíèåñìåðòíîé
êàçíè â îòíîøåíèè ñåðèéíûõ óáèéö, à òàêæå ïðåñòóïíèêîâ,
æåðòâàìèêîòîðûõñòàëèìàëîëåòíèåèíåñîâåðøåííîëåòíèå.

Â ñâåòå èçëîæåííîãî ÷ðåçâû÷àéíî âàæíûìïðåäñòàâëÿ-
åòñÿ îòíîøåíèå ê äàííîìó âîïðîñó Ïðàâîñëàâíîé Öåðêâè.
Òàê,âÎñíîâàõó÷åíèÿÐóññêîéÏðàâîñëàâíîéÖåðêâèîäîñòî-
èíñòâå,ñâîáîäåèïðàâàõ÷åëîâåêà,óòâåðæäåííûõíàÀðõèå-
ðåéñêîì Ñîáîðå 26 èþíÿ 2008 ã., ãîâîðèòñÿ ñëåäóþùåå:
«Ïðèçíàâàÿ,÷òîñìåðòíàÿêàçíüáûëàïðèåìëåìàââåòõîçà-
âåòíûå âðåìåíà, à óêàçàíèé íà íåîáõîäèìîñòü åå îòìåíû
«íåòíèâÑâÿùåííîìÏèñàíèèÍîâîãîÇàâåòà,íèâÏðåäàíèè
è èñòîðè÷åñêîì íàñëåäèè Ïðàâîñëàâíîé Öåðêâè… Öåðêîâü
÷àñòîïðèíèìàëàíàñåáÿäîëãïå÷àëîâàíèÿîáîñóæäåííûõíà
êàçíü,ïðîñÿäëÿíèõìèëîñòèèñìÿã÷åíèÿíàêàçàíèÿ…Çàùè-
ùàÿ÷åëîâå÷åñêóþæèçíü,Öåðêîâü,âíåçàâèñèìîñòèîòîòíî-
øåíèÿîáùåñòâàêñìåðòíîéêàçíè,ïðèçâàíàèñïîëíÿòüýòîò
äîëãïå÷àëîâàíèÿ»10.

Íåîáõîäèìîòàêæåîòìåòèòü,÷òîâïðèíÿòûõåùåâàâãóñ-
òå 2000 ã.Îñíîâàõ ñîöèàëüíîé êîíöåïöèèÐóññêîéÏðàâîñ-
ëàâíîéÖåðêâèáûëàñôîðìóëèðîâàíàáîëååðàçâåðíóòàÿïî-
çèöèÿ ïî äàííîìó âîïðîñó: «Îòìåíà ñìåðòíîé êàçíè äàåò
áîëüøå âîçìîæíîñòåé äëÿ ïàñòûðñêîé ðàáîòû ñ îñòóïèâ-
øèìñÿèäëÿåãîñîáñòâåííîãîïîêàÿíèÿ.Êòîìóæåî÷åâèäíî,
÷òî íàêàçàíèå ñìåðòüþ íå ìîæåò èìåòü äîëæíîãî âîñïèòà-
òåëüíîãîçíà÷åíèÿ,äåëàåòíåïîïðàâèìîéñóäåáíóþîøèáêó,
âûçûâàåòíåîäíîçíà÷íûå÷óâñòâàâíàðîäå.Ñåãîäíÿìíîãèå
ãîñóäàðñòâàîòìåíèëèñìåðòíóþêàçíüïîçàêîíóèëèíåîñó-
ùåñòâëÿþòååíàïðàêòèêå.Ïîìíÿ,÷òîìèëîñåðäèåêïàäøå-
ìó÷åëîâåêóâñåãäàïðåäïî÷òèòåëüíååìåñòè,Öåðêîâüïðèâåò-
ñòâóåò òàêèå øàãè ãîñóäàðñòâåííûõ âëàñòåé. Âìåñòå ñ òåì
îíà ïðèçíàåò, ÷òî âîïðîñ îá îòìåíå èëè íåïðèìåíåíèè
ñìåðòíîé êàçíè äîëæåí ðåøàòüñÿ îáùåñòâîì ñâîáîäíî, ñ
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11 ÎôèöèàëüíûéñàéòÌîñêîâñêîãîÏàòðèàðõàòà/ [Ýëåêòðîííûéðåñóðñ].–
Ðåæèìäîñòóïà:http://www.patriarchia.ru/db/text/141422.html-Äàòàäîñ-
òóïà:14.12.2010.

10 ÎôèöèàëüíûéñàéòÌîñêîâñêîãîÏàòðèàðõàòà/[Ýëåêòðîííûéðåñóðñ].–
Ðåæèìäîñòóïà:http://www.patriarchia.ru/db/text/428616.html-Äàòàäîñ-
òóïà:14.12.2010.



ìîæåò áûòü ñíÿòà ñóäîì ïî èñòå÷åíèè ïÿòè ëåò (÷àñòü 2
ñòàòüè 98).

Óêàçàííûå è äðóãèå íåäîñòàòêè ïðàâîâîãî ðåãóëèðîâà-
íèÿ ïîæèçíåííîãî çàêëþ÷åíèÿ ñëåäóåò óñòðàíèòü, åñëè ìû
íàìåðåíûîòêàçàòüñÿîòïðèìåíåíèÿñìåðòíîéêàçíè.

Íàïîìíèì,÷òîïîâîïðîñóîñìåðòíîéêàçíèÊîíñòèòóöè-
îííûìÑóäîìÐåñïóáëèêèÁåëàðóñüáûëîïðèíÿòîÇàêëþ÷å-
íèåîò11ìàðòà2004ã.«ÎñîîòâåòñòâèèÊîíñòèòóöèèÐåñïóá-
ëèêèÁåëàðóñüèìåæäóíàðîäíûìäîãîâîðàìÐåñïóáëèêèÁå-
ëàðóñüïîëîæåíèéÓãîëîâíîãîêîäåêñàÐåñïóáëèêèÁåëàðóñü,
ïðåäóñìàòðèâàþùèõ ïðèìåíåíèå â êà÷åñòâå íàêàçàíèÿ
ñìåðòíîéêàçíè».Âäàííîìçàêëþ÷åíèèñôîðìóëèðîâàíñëå-
äóþùèéâûâîä:«Ñ÷èòàòü,÷òî÷àñòüòðåòüÿñòàòüè24Êîíñòè-
òóöèè Ðåñïóáëèêè Áåëàðóñü, óñòàíîâèâøàÿ âîçìîæíîñòü
ïðèìåíåíèÿñìåðòíîéêàçíèâêà÷åñòâåèñêëþ÷èòåëüíîéìå-
ðûíàêàçàíèÿëèøüäîååîòìåíû,ïîçâîëÿåòïðèíÿòüðåøå-
íèåîáîáúÿâëåíèèìîðàòîðèÿíàïðèìåíåíèåñìåðòíîéêàç-
íèèëèîïîëíîéîòìåíåýòîãîíàêàçàíèÿ…Êîíñòèòóöèîííûé
Ñóäïîëàãàåò,÷òîâñîâðåìåííûõóñëîâèÿõâîïðîñîáîòìåíå
ýòîãîâèäàíàêàçàíèÿèëèêàêïåðâîìøàãåîáîáúÿâëåíèèìî-
ðàòîðèÿíàåãîïðèìåíåíèåìîæåòáûòüðåøåíÃëàâîéãîñó-
äàðñòâàèÏàðëàìåíòîì»13.

Îñîáîïîä÷åðêíåì,÷òîïðèðåøåíèèäàííîãîíåïðîñòîãî
èñîöèàëüíî÷óâñòâèòåëüíîãîâîïðîñàíåîáõîäèìîó÷èòûâàòü
ìíåíèåáîëüøèíñòâà íàñåëåíèÿ ñòðàíû.Íà íàøâçãëÿä, óò-
âåðæäåíèÿ îòäåëüíûõ ïðàâîçàùèòíèêîâ î òîì, ÷òî «íåëüçÿ
ñëåäîâàòü â ýòîì âîïðîñå ïîæåëàíèÿì íàðîäà», ÿâëÿþòñÿ,
ìÿãêîãîâîðÿ,áåçîòâåòñòâåííûìèèíåèìåþòíè÷åãîîáùåãî
ñïðèíöèïàìèíàðîäîâëàñòèÿ,çàêðåïëåííûìèâÊîíñòèòóöèè
íàøåãîãîñóäàðñòâà.

Âûñòóïàÿ íà ÷åòâåðòîì Âñåáåëîðóññêîì íàðîäíîì ñîá-
ðàíèè6äåêàáðÿ2010ã.,ÏðåçèäåíòÐåñïóáëèêèÁåëàðóñüËó-
êàøåíêîÀ.Ã.,çàòðîíóâäàííóþïðîáëåìó,â÷àñòíîñòè,îòìå-
òèë:«Ñòî÷êèçðåíèÿêðèìèíîãåííîéñèòóàöèè,êîòîðàÿçíà÷è-
òåëüíîóëó÷øèëàñü,åñòüâñåïðåäïîñûëêèäëÿíåïðèìåíåíèÿ
äàííîãîâèäàíàêàçàíèÿ.Íî,ïðèíèìàÿîêîí÷àòåëüíîåðåøå-
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ðàñò,ìîæåòçàìåíèòüäàëüíåéøååîòáûâàíèåïîæèçíåííîãî
çàêëþ÷åíèÿëèøåíèåìñâîáîäûíàîïðåäåëåííûéñðîê,íîíå
ñâûøåïÿòèëåò»12.

Âî-ïåðâûõ,íåñîâñåìïîíÿòíîîáîñíîâàííîñòüóñòàíîâ-
ëåíèÿ òàêîãî îñíîâàíèÿ çàìåíû ïîæèçíåííîãî çàêëþ÷åíèÿ
ëèøåíèåìñâîáîäû,êàêïîâåäåíèåîñóæäåííîãî.Íàõîäÿñüâ
óñëîâèÿõñòðîãîéèçîëÿöèèèæåñòêîãîêîíòðîëÿñîñòîðîíû
àäìèíèñòðàöèè èñïðàâèòåëüíîãî ó÷ðåæäåíèÿ, îòñóòñòâèå
âçûñêàíèéçàíàðóøåíèåóñòàíîâëåííîãîïîðÿäêàîòáûâàíèÿ
íàêàçàíèÿ,íàìîéâçãëÿä,íåÿâëÿåòñÿíàäåæíûìêðèòåðèåì
èñïðàâëåíèÿîñóæäåííîãî.Åùåâáîëüøåéñòåïåíèýòîêàñà-
åòñÿòàêèõôèçèîëîãè÷åñêèõôàêòîðîâ,êàêçäîðîâüåèëèâîç-
ðàñò ïðåñòóïíèêà. Â ñâÿçè ñ óêàçàííûì óìåñòíî çàäàòüñÿ
âîïðîñîì,êòîäàñòãàðàíòèþ,÷òîîêàçàâøèñüíàñâîáîäå,îñ-
âîáîæäåííîå ëèöî íå ñîâåðøèò åùå áîëåå çâåðñêîå ïðåñ-
òóïëåíèå, õîòÿ áû äëÿ òîãî, ÷òîáû îòîìñòèòü îáùåñòâó èëè
êîíêðåòíûìëèöàì: ñâèäåòåëÿì, ñîòðóäíèêàìïðàâîîõðàíè-
òåëüíûõîðãàíîâ,ñóäüå.

Âî-âòîðûõ,ó÷èòûâàÿîãðàíè÷åíèåâåðõíåãîïðåäåëàñðî-
êàëèøåíèÿñâîáîäû(«íåñâûøåïÿòèëåò»),óñòàíîâëåííîãîâ
÷àñòè4ñòàòüè58ÓÊ,òåîðåòè÷åñêèîñóæäåííûéêïîæèçíåí-
íîìóçàêëþ÷åíèþìîæåòáûòüîñâîáîæäåíðàíüøå,÷åìëèöî,
êîòîðîìóíàçíà÷åíìàêñèìàëüíûéñðîêëèøåíèÿñâîáîäû–
25ëåò(àòåìáîëååëèöî,êîòîðîìóïîñîâîêóïíîñòèïðèãîâî-
ðîâíàçíà÷åíî30ëåòëèøåíèÿñâîáîäû).

Âìåñòåñòåì,êàêñëåäóåòèç÷àñòè1ñòàòüè58ÓÊ,ïîæèç-
íåííîåçàêëþ÷åíèå–èñêëþ÷èòåëüíàÿìåðàíàêàçàíèÿ.

Â-òðåòüèõ,âîòíîøåíèèòàêîãîëèöà,îñâîáîæäåííîãîèç
ìåñòëèøåíèÿñâîáîäû,âñòàòüå80ÓÊíåïðåäóñìîòðåíäàæå
ïðåâåíòèâíûéíàäçîð,àâåäüýòî÷åëîâåêïîâûøåííîéñîöè-
àëüíîéîïàñíîñòè.

Â-÷åòâåðòûõ, âîòíîøåíèè òàêîãîëèöàíå óðåãóëèðîâàí
âîïðîñîñðîêàõñóäèìîñòèèååñíÿòèè.Âòîæåâðåìÿâñîîò-
âåòñòâèèñÓÊ,íàïðèìåð,ñóäèìîñòüëèöà,äîïóñòèâøåãîîñî-
áî îïàñíûé ðåöèäèâ, íå ïîãàøàåòñÿ (÷àñòü 3 ñòàòüè 97), à
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13 ÍàöèîíàëüíûéðååñòðïðàâîâûõàêòîâÐåñïóáëèêèÁåëàðóñü.

12 ÓãîëîâíûéêîäåêñÐåñïóáëèêèÁåëàðóñü:ñèçì.èäîï.ïîñîñòîÿíèþíà1
ìàðòà2011ã.–Ìèíñê:ÍàöèîíàëüíûéöåíòðïðàâîâîéèíôîðìàöèèÐåñ-
ïóáëèêèÁåëàðóñü,2011.–304ñ.



S. Danilyuk  

JudgeoftheConstitutionalCourt

oftheRepublicofBelarus,

candidateofLawSciences,docent

Constitutional-legalissues

ofthecapitalpunishment

Summary

Theright to lifeand the issueofcapitalpunishment related
with it are classified as eternal and existential questions of
mankind. They are as well extremely complicated since they
includeavarietyofdimensions:ideological,legal,philosophical,
moral,ethical,cultural,axiological, religiousetc.

Furthermore, the right to life has several argumentative
social-medicalaspects:forexample,issuesconcerningabortion,
transplantation, cloning and other medical tests, as well as
euthanasia as the right of a person suffering froman incurable
diseasetothevoluntarydeathetc.

Undoubtedly,therighttolifeisasacredbutnotanabsolute
right. Evenifthelegalsystemofanycountryfullyrejectscapital
punishmentasapunishment,therewillstillremainnormsprovid-
ingalegalbasistodepriveapersonoflife.

Expressing commitment toEuropean values,Ukraine and
Russia-thenearestneighborsofBelarus,alsoprohibitedcap-
italpunishment. However,alegalsolutiontothisissueineach
of thesecountrieswasformulateddifferently, taking intocon-
sideration the constitutional consolidation of the mentioned
institution.

Many citizens of the Republic of Belarus believe that the
application of capital punishment corresponds to social justice
andit isaseriousretaliatorydeterrentagainstthegrowthofthe
gravestcrimessuchas, infringementonhuman life. Firstofall,
public opinion actively supports capital punishment for serial
killersandcriminals,whosevictimsareminorsandjuveniles.

íèå,ìûáóäåìîðèåíòèðîâàòüñÿòîëüêîíàìíåíèåëþäåé…Ó
íàñ ñîñòîÿëñÿ ðåôåðåíäóì, áîëåå 80 ïðîöåíòîâ íàñåëåíèÿ
âûñêàçàëîñü çà ñîõðàíåíèå ýòîé ÷ðåçâû÷àéíîé ìåðû… Ìû
äåëàåìçàìåðâîáùåñòâå:êîëè÷åñòâîëþäåé,êîòîðûåòðåáó-
þòîñòàâèòüñìåðòíóþêàçíü,íåóìåíüøàåòñÿ…Äà,ìûáóäåì
ðàáîòàòüñëþäüìè,äà,ìûáóäåìèõóáåæäàòü,íîýòîìíåíèå
ëþäåé.Ýòî–çàêîí.Åñëèìûñåáÿîáúÿâèëèíàðîäíûìãîñó-
äàðñòâîì,ìûíåìîæåìîòîéòèîòìíåíèÿëþäåé»14.

ÐåñïóáëèêàÁåëàðóñü,ïîäòâåðæäàÿíàêîíñòèòóöèîííîì
óðîâíåñâîþïðèâåðæåííîñòüîáùå÷åëîâå÷åñêèìöåííîñòÿì
è ïðèçíàâàÿ ïðèîðèòåò îáùåïðèçíàííûõ ïðèíöèïîâ ïðàâà
(ïðåàìáóëà,ñòàòüÿ8ÎñíîâíîãîÇàêîíà),èñõîäèòèçòîãî,÷òî
ïðàâî íà æèçíü ÿâëÿåòñÿ åñòåñòâåííûì è íåîò÷óæäàåìûì,
ïîëó÷åííûì ÷åëîâåêîì ñ ìîìåíòà ðîæäåíèÿ. Ïîñëåäîâà-
òåëüíîïðîâîäÿïîëèòèêóãóìàíèçàöèèóãîëîâíîãîçàêîíîäà-
òåëüñòâà,ãîñóäàðñòâîâïîñëåäíèåãîäûñóùåñòâåííîñîêðà-
òèëîêîëè÷åñòâîâûíåñåííûõñìåðòíûõïðèãîâîðîâ,ñâåäÿèõ
êìèíèìóìó.Òåìñàìûìñîçäàþòñÿðåàëüíûåïðåäïîñûëêèê
îòìåíåäàííîéèñêëþ÷èòåëüíîéìåðûíàêàçàíèÿ.

Ïî ìíåíèþ àâòîðà, îòêàç îò íàçíà÷åíèÿ è ïðèìåíåíèÿ
ñìåðòíîé êàçíè ïðîäèêòîâàí âñåé ëîãèêîé îáùåñòâåííîãî
ðàçâèòèÿèñî÷åâèäíîñòüþâûòåêàåòèç÷àñòèòðåòüåéñòàòüè
24 Êîíñòèòóöèè, ïðåäóñìàòðèâàþùèé âðåìåííûé õàðàêòåð
ýòîãîâèäàíàêàçàíèÿ.
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À. Ãàì áà ðÿí 

ÄîöåíòÐîññèéñêî-Àðìÿíñêîãî(Ñëàâÿíñêîãî)
óíèâåðñèòåòà,êàíäèäàòþðèäè÷åñêèõíàóê

Ñóäåáíàÿïîëèòèêàâñôåðåñóäåéñêîãî

óñìîòðåíèÿèèõñîîòíîøåíèå

Êàòåãîðèÿ“ñóäåáíàÿïîëèòèêà”íàèáîëååðàñïðîñòðà-
íåíàâàíãëîñàêñîíñêîéþðèäè÷åñêîéëèòåðàòóðå.Âîòäåëü-
íûõðàáîòàõñóäåáíàÿïîëèòèêàóïîòðåáëÿåòñÿäëÿõàðàêòå-
ðèñòèêèâêëàäàñóäîââñôåðàõïóáëè÷íîéïîëèòèêè,ðåãóëè-
ðóåìûõâëàñòíûìèðàñïîðÿæåíèÿìèèëèçàêîíàìè,âïðîöåñ-
ñåôîðìèðîâàíèÿ,ñîõðàíåíèÿèëèèçìåíåíèÿïóáëè÷íîéïî-
ëèòèêè èëè ïðèîðèòåòîâ ìåæäó íèìè. Ñóäåáíàÿ ïîëèòèêà
ïðîÿâëÿåòñÿâñëó÷àÿõîòâëå÷åíèÿñóäàîòðàíååñôîðìèðî-
âàííûõïðåöåäåíòîâëèáîèõîòìåíû,ïðèòîëêîâàíèèêîíñòè-
òóöèîííûõïðàâ,çàêîíîâèëèâîñïîëíåíèèïðîáåëîâçàêîíà1.

Âþðèñïðóäåíöèèïîñòñîâåòñêîãîïðîñòðàíñòâàïîíÿòèå
“ñóäåáíàÿïîëèòèêà”ñðàâíèòåëüíîíîâîåèîíîâîñïðèíèìà-
åòñÿâðàçíûõñìûñëàõ.Îòìåòèì,÷òîñîñòîðîíûàâòîðîââ
îñíîâíîìíåðàñêðûâàåòñÿåãîñîäåðæàíèå.Âîäíîìñëó÷àå
ñóäåáíàÿïîëèòèêàñâÿçûâàåòñÿñîñóùåñòâëåíèåìêàðàòåëü-
íîé ïîëèòèêè ñî ñòîðîíû ñóäà2, â äðóãîì ñëó÷àå îòîæ-
äåñòâëÿåòñÿñïðàâîâîéïîëèòèêîéãîñóäàðñòâà,îñóùåñòâëÿ-
åìîéâîïðåäåëåííûéïåðèîäâñôåðåñóäåáíîãîñòðîåíèÿ3,
â òðåòüåì ñëó÷àå îíà ðàññìàòðèâàåòñÿ êàê ÷àñòü óãîëîâíîé
ïîëèòèêè4.

Inadditiontothementionedabove,itisclearthatcapitalpun-
ishment cannot have educational sense: it makes the judicial
errorirreparableandarousesambiguousfeelingsamongpeople.
Todaymanystateshaveabolishedcapitalpunishmentby lawor
theydonotfulfillitinpractice.

Taking intoconsiderationthementionedaboveandthefact
thatcapitalpunishmenthasanatureofirreversiblemeasurepun-
ishment,itbecomesadecisiveargumentinfavorofabandoning
capital punishment in peacetime and commutating it to life
imprisonment.

Weshouldunderlinethefactthattheopinionofthemajority
ofthepopulationshouldbetakenintoaccountinsolutionofthis
difficultandsociallysensitiveissue.

TheRepublicofBelarusconfirmsitscommitmenttouniversal
valuesataconstitutionallevel,itrecognizestheprimacyofgen-
erally acknowledged principles of law and acts on the premise
thattherightto life isconsideredasnaturalandinalienableand
everypersongetstherighttolifefromthemomentofbirth. The
RepublicofBelarus followsapolicyofhumanizationofcriminal
legislation and the amount of death sentenceshas significantly
reduced for the last years. Thementioned above indicates the
factthatveryeffectiveprerequisitesarebeingestablishedforthe
abolitionofsuchexceptionalmeasureofpunishment.
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ùåéñòðóêòóðóïðàâîâûõóêàçàíèé;äðóãîéïðè÷èíîéâûñòóïà-
ëî ðàñïðîñòðàíåíèå àìåðèêàíñêîãî þðèäè÷åñêîãî ðåàëèç-
ìà, êðèòèêóþùåãîðàññìîòðåíèåñóäüèâ êà÷åñòâåïðîñòîãî
èñïîëíèòåëÿâîëèçàêîíîäàòåëÿ.

Âýïèöåíòðåâíèìàíèÿçàïàäíûõïðàâîâåäîâíàõîäèëèñü
äâà âàæíûõ âîïðîñà: ñ îäíîé ñòîðîíû, îñóùåñòâëÿëèñü ïî-
ïûòêèîïðàâäàíèÿíåîáõîäèìîñòèñóäåéñêîãîóñìîòðåíèÿ,ñ
äðóãîé–îñïàðèâàëîñüñóùåñòâîâàíèåñóäåéñêîãîóñìîòðå-
íèÿ.Âîñíîâåêðèòèêèñóäåéñêîãîóñìîòðåíèÿðàñïîëàãàëàñü
èäåÿîòîì,÷òîíàîñíîâàíèèóñìîòðåíèÿñóäûñîçäàþòíîð-
ìû,íàîñíîâàíèèêîòîðûõâîçíèêàþòïðàâàèîáÿçàííîñòè,â
òîâðåìÿêàêñóäüèíåèçáèðàþòñÿ ãðàæäàíàìè,è,ñëåäîâà-
òåëüíî,îíèäîëæíûâñåãîëèøüîòðàæàòüâîëþîðãàíîâ,èçá-
ðàííûõäåìîêðàòè÷åñêèìïóòåì.Âòîðîéäîâîäêðèòèêîâñó-
äåéñêîãîóñìîòðåíèÿîòíîñèëñÿêðåòðîàêòèâíîìóõàðàêòåðó
èïðàâîâîéîïðåäåëåííîñòèïîäîáíûõðåøåíèé.Íîâûåíîð-
ìû,ñîçäàííûåñóäàìè,expostfactoñîçäàþòïðàâàèîáÿçàí-
íîñòè,÷òîìîæåòóãðîæàòüïðàâîâîéîïðåäåëåííîñòè8.

Îñîáûéèíòåðåñââîïðîñåñóäåéñêîãîóñìîòðåíèÿâïðà-
âîâîé ñèñòåìåïðåäñòàâëÿþòîáñóæäåíèÿÕàðòà-Äâîðêèíà9.
Ã.Õàðòíàõîäèò,÷òîñóùåñòâîâàíèåÿçûêàâêà÷åñòâåîòêðû-
òîé ñèñòåìû, íåîïðåäåëåííîñòü âîëè çàêîíîäàòåëÿ è îòíî-
ñèòåëüíîåèãíîðèðîâàíèåôàêòîâìîãóòïðèâåñòèêñîçäàíèþ
òàêîé ñèòóàöèè, ïðè êîòîðîé íîðìà, ïîäëåæàùàÿ ïðèìåíå-
íèþ,íåòî÷íà(åñëèÀ,òîäîëæåíèëèìîæåòñóäüÿïðèìåíèòü
Á).Ã.Õàðòñîãëàøàåòñÿñíàëè÷èåìçàêîíîäàòåëüíûõïðîáå-
ëîâ,äàþùèõâîçìîæíîñòüñóäåéñêîãîóñìîòðåíèÿ.

ÒåìâðåìåíåìÐ.Äâîðêèíñ÷èòàåò,÷òîïðàâî–ñàìîäîñ-
òàòî÷íàÿ ñèñòåìà, ïðè êîòîðîéñóäüÿ, èçó÷èâ â òîì ÷èñëåè
íðàâñòâåííûå, ìîðàëüíûå îñíîâû êîíêðåòíîãî îáùåñòâà,
ìîæåò íàéòè âåðíûé ïîäõîä ê ðàçðåøåíèþ ëþáîãî äåëà. Â
ñîîòâåòñòâèèñïîäõîäîìÐ.Äâîðêèíà,ðàçðåøàÿäåëî,ñóäüÿ
ðóêîâîäñòâóåòñÿ íå òîëüêî ïðàâîâûìè íîðìàìè, íî òàêæå

Âëèòåðàòóðåíàèáîëååðàñïðîñòðàíåíîîïðåäåëåíèåñó-
äåáíîéïîëèòèêèÀ.Áàðàêà,ñîãëàñíîêîòîðîìóñóäåáíàÿïî-
ëèòèêà-ñîâîêóïíîñòüôàêòîðîâ,êîòîðûåíàïðàâëÿþòñóäåá-
íóþâëàñòü,êîãäàâûáèðàåòñÿîäèíèçïðåäñòàâëåííûõïðà-
âîìâàðèàíòîâ5.Ìûíàõîäèì,÷òîîòîæäåñòâëåíèåñóäåáíîé
ïîëèòèêèñêàêèìè-ëèáîôàêòîðàìèíåèñõîäèòèçìåòîäîëî-
ãè÷åñêèõ îñíîâ îïðåäåëåíèÿ ïîëèòèêè. Ñóäåáíàÿ ïîëèòèêà,
ïðåäñòàâëÿÿ ñîáîé öåëåíàïðàâëåííóþ äåÿòåëüíîñòü ñóäà,
îáóñëîâëåíàâëèÿíèåìîïðåäåëåííûõôàêòîðîâ.Èíà÷åãîâî-
ðÿ,íàôîðìèðîâàíèåñóäåáíîéïîëèòèêèâëèÿåòðÿäôàêòî-
ðîâ,êîòîðûåîáóñëàâëèâàþòååñîäåðæàíèå.

Ñóäåáíóþïîëèòèêóìîæíîõàðàêòåðèçîâàòüêàêöåëåóñò-
ðåìëåííóþäåÿòåëüíîñòüÂûñøèõñóäîââÐÀ(Êîíñòèòóöèîí-
íîãîÑóäàÐÀ,ÊàññàöèîííîãîÑóäàÐÀ,Åâðîïåéñêîãîñóäàïî
ïðàâàì÷åëîâåêàèÑîâåòàïðàâîñóäèÿÐÀ),êîòîðàÿîòðàæà-
åòñÿâíîðìàòèâíûõñóäåáíûõàêòàõ,îñóùåñòâëÿåòñÿâðàì-
êàõñóäåáíîãî óñìîòðåíèÿèïðèçâàíàîáåñïå÷èòüïðàâîâóþ
îïðåäåëåííîñòüèñïîñîáñòâîâàòüðàçâèòèþïðàâà6.

Îäíèìèçâàæíûõïðèçíàêîâñóäåáíîéïîëèòèêèÿâëÿåòñÿ
âîçìîæíîñòüîñóùåñòâëåíèÿâûáîðà(ñóäåáíîåóñìîòðåíèå).
ÏðîôåññîðÈ.Ìèõàéëîâñêàÿïèøåò:“Ñëåäóåòïîä÷åðêíóòü…
÷òîïîëèòèêà (ãîñóäàðñòâà âöåëîì,îòäåëüíûõåãîèíñòèòó-
òîâ,èíûõîðãàíèçàöèéèò.ï.)âñåãäàîñóùåñòâëÿåòñÿâôîð-
ìåâûáîðàîäíîãîèçíåñêîëüêèõðåøåíèé.Åñëèâûáîðàíåò,
òîíåòèïîëèòèêè”7.

Ñóäåéñêîåóñìîòðåíèå–îáúåêòèâíîñóùåñòâóþùååÿâ-
ëåíèå, ïðèñóùåå ïðàâîâîé ñèñòåìå ëþáîãî ãîñóäàðñòâà.
Êàæäûé ñóäüÿ, ðàçðåøàÿ ïðàâîâóþ çàäà÷ó, ñòàëêèâàåòñÿ ñ
ïðîáëåìîéîñóùåñòâëåíèÿâûáîðàìåæäóíåñêîëüêèìèïóòÿ-
ìè ðåøåíèÿ, ïðåäóñìîòðåííûìè çàêîíîì, îöåíêè îáñòîÿ-
òåëüñòâäåëà,âîñïðèÿòèÿèòîëêîâàíèÿïðàâîâîéíîðìû.

Ñïîðûîñóäåéñêîìóñìîòðåíèèèåãîãðàíèöàõâçàïàä-
íîéþðèäè÷åñêîéëèòåðàòóðåäîñòèãëèñâîåãîïèêàîñîáåííî
â1930-õãîäàõ,îäíîéèçïðè÷èíêîòîðûõÿâëÿëîñüñíèæåíèå
âëèÿíèÿþðèäè÷åñêîãî ïîçèòèâèçìà êàê òåîðèè, îïèñûâàþ-
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Èçó÷åíèå ó÷åíèé Äâîðêèíà è Õàðòà ïîêàçûâàåò, ÷òî, ïî
ñóùíîñòè,îáàòåîðåòèêàâðàâíîéñòåïåíèñîãëàñíûññóùåñò-
âîâàíèåìñóäåéñêîãîóñìîòðåíèÿ,îäíàêîðàçëè÷íûïîäõîäû
àâòîðîâîòíîñèòåëüíîãðàíèöñóäåéñêîãîóñìîòðåíèÿ.

Â äàííîé ðàáîòå áóäóò îáñóæäåíû âîïðîñû êàñàòåëüíî
ïðîÿâëåíèÿñóäåáíîéïîëèòèêèâñôåðåñóäåéñêîãîóñìîòðå-
íèÿèèõñîîòíîøåíèå.Êàêóæåîòìå÷àëè,ñóäåáíàÿïîëèòèêà
êàê öåëåíàïðàâëåííàÿ äåÿòåëüíîñòü ìîæåò îñóùåñòâëÿòüñÿ
èñêëþ÷èòåëüíî â ñôåðå ñóäåéñêîãî óñìîòðåíèÿ. Ñóùíîñòè
ñóäåáíîé ïîëèòèêè ïðèñóùå ñóäåéñêîå óñìîòðåíèå, ñóäåá-
íàÿ ïîëèòèêà èìååò ìåñòî áûòü â òåõ ãðàíèöàõ, â êîòîðûõ
ñóáúåêòû ñóäåáíîé ïîëèòèêè íàäåëåíû ïîëíîìî÷èåì
ñîáñòâåííîãîóñìîòðåíèÿ,âîçìîæíîñòüþâûáîðàïîâîïðî-
ñàì,èìåþùèìïðàâîâîåçíà÷åíèå10.

Òåñíàÿñâÿçüñóäåéñêîãîóñìîòðåíèÿèñóäåáíîéïîëèòè-
êèïîçâîëÿåòíåêîòîðûìïðàâîâåäàìîòîæäåñòâëÿòüýòèïî-
íÿòèÿ, îäíàêîìû ñêëîííû ñ÷èòàòü, ÷òî èõ ïîëíîå îòîæäåñ-
òâëåíèåíåäîïóñòèìî,òàêêàêñóäåáíàÿïîëèòèêàèñóäåéñêîå
óñìîòðåíèå, áóäó÷è òåñíî âçàèìîñâÿçàííûìè êàòåãîðèÿìè,
èìåþòãðàíèðàçãðàíè÷åíèÿ.

Âî-ïåðâûõ, ñóäåáíàÿïîëèòèêàè ñóäåéñêîå óñìîòðåíèå
ðàçëè÷àþòñÿâèíñòèòóöèîíàëüíîéïëîñêîñòè.Ñóäåéñêîåóñ-
ìîòðåíèåïðèñóùåâñåéèíñòèòóöèîíàëüíîéñèñòåìåñóäåá-
íîéâëàñòè(ÊîíñòèòóöèîííûéÑóäÐÀ,ñóäïåðâîéèíñòàíöèè,
àïåëëÿöèîííûéñóä,êàññàöèîííûéñóäèäðóãèå),âòîâðåìÿ
êàêïîëíîìî÷èåìôîðìèðîâàíèÿñóäåáíîéïîëèòèêèíàäåëå-
íûëèøüâûñøèåñóäû(ÊîíñòèòóöèîííûéÑóäÐÀ,Êàññàöèîí-
íûéÑóäÐÀ,ÑîâåòïðàâîñóäèÿÐÀ,Åâðîïåéñêèéñóäïîïðà-
âàì÷åëîâåêà).

Âýòîìàñïåêòåñóäåáíàÿïîëèòèêàôîðìèðóåòñÿèñêëþ÷è-
òåëüíîâðàìêàõîêîí÷àòåëüíîãîñóäåéñêîãîóñìîòðåíèÿ–âñó-
äåáíûõàêòàõâûñøèõñóäîâ.Äåëîâòîì,÷òî,ïîîáùåìóïðàâè-
ëó,àêòûâûñøåãîñóäàíåïîäëåæàòïåðåñìîòðó,çàèñêëþ÷åíè-
åì ñëó÷àåâ íàëè÷èÿ íîâûõ èëè âíîâü îòêðûâøèõñÿ îáñòîÿ-
òåëüñòâ.Òåìâðåìåíåìïðåäâàðèòåëüíîåóñìîòðåíèåïðèìåíÿ-
åòñÿ íèæåñòîÿùèìè ñóäàìè. Åñëè ñóäåáíûé àêò, âûíåñåííûé
ïîñðåäñòâîì ïðèìåíåíèÿ ïðåäâàðèòåëüíîãî ñóäåéñêîãî óñ-
ìîòðåíèÿ, íå áûë îáæàëîâàí â âûøåñòîÿùóþ èíñòàíöèþ è

ìîæåò íàéòè ïóòü ê ðàçðåøåíèþ äåëà â ñîîòâåòñòâóþùèõ
ïðèíöèïàõ. Îí îñïàðèâàåò èäåþ Ã. Õàðòà î òîì, ÷òî ñóäüè,
ðàçðåøàÿ ñëîæíûå äåëà, íàäåëåíû ïîëíîìî÷èåì óñìîòðå-
íèÿ.Ð.Äâîðêèíñ÷èòàåòñóäåéñêîåóñìîòðåíèåïðèìåíèìûì
êòåìñëó÷àÿì,êîãäàñóäüÿïîñòàíîâëÿåòñóäåáíûéàêòíàîñ-
íîâàíèè ïðèíöèïîâ,  îòðèöàÿ âîçìîæíîñòü ïðèìåíåíèÿ ñó-
äåéñêîãî óñìîòðåíèÿ, íå îãðàíè÷åííîãî ïðàâîâûìè êàòåãî-
ðèÿìè,âîòíîøåíèèñëîæíûõäåë.

Ð.Äâîðêèíîòìå÷àåò,÷òîñóäüÿ,ðàññìîòðåââñåïðàâèëà,
ïðèíöèïûèêàòåãîðèè,äîëæåíáûòüâñîñòîÿíèèíàéòèâåð-
íîåðåøåíèåïîêîíêðåòíîìóäåëó.Âñâîèõäîâîäàõîíñîçäà-
åò îáðàç ñóäüè-èäåàëà, êîòîðîãî ñðàâíèâàåò ñ Ãåðêóëåñîì,
îáëàäàþùèìñâåðõ÷åëîâå÷åñêèìèñïîñîáíîñòÿìè.Ïîñêîëü-
êó ïðàâî – ñàìîäîñòàòî÷íàÿ ñèñòåìà, ñóäüÿ-èäåàë ïî âñåì
ñëîæíûìäåëàììîæåòíàéòèâåðíîåðåøåíèå,ïðîàíàëèçè-
ðîâàââñåïðèìåíèìûåïðàâèëàèïðèíöèïû.Âîáîñíîâàíèå
ñêàçàííîãîàâòîðïðèâîäèòïðèìåðäåëàÏàëìåðà.Âñîîòâåò-
ñòâèèñîáñòîÿòåëüñòâàìèäåëà,Ïàëìåðçàâåùàëñâîåèìó-
ùåñòâîîáâèíÿåìîìóïîäåëó,êîòîðûéïðèõîäèëñÿåìóñòàð-
øèìñûíîì,îäíàêîâïîñëåäñòâèèïîâòîðíîâñòóïèëâáðàê.
×òîáûïðåäîòâðàòèòüèçìåíåíèåîòöîìçàâåùàíèÿèèçñòðà-
õàïîòåðèíàñëåäñòâà,îáâèíÿåìûéóáèâàåòÏàëìåðà,çà÷òî
ïðèãîâàðèâàåòñÿêëèøåíèþñâîáîäû.Ïîäàííîìóäåëóâîï-
ðîñçàêëþ÷àëñÿâòîì,äîëæåíëèîñóæäåííûéñïðàâîâîéòî÷-
êèçðåíèÿñ÷èòàòüñÿíàñëåäíèêîìÏàëìåðàèïîëó÷èòüïðàâî
ñîáñòâåííîñòèíàçàâåùàííîåèìóùåñòâî.Âñîîòâåòñòâèèñ
çàêîíîäàòåëüñòâîì Íüþ-Éîðêà, çàâåùàíèå ñ÷èòàëîñü
äåéñòâèòåëüíûì,àîñóæäåííûéäîëæåíáûëïðèîáðåñòèïðà-
âîñîáñòâåííîñòèíàçàâåùàííîåèìóùåñòâî.Îäíàêîâèòîãå
äåëîáûëîðàçðåøåíîíåâïîëüçóîñóæäåííîãîíàîñíîâàíèè
ïðèíöèïà,âñîîòâåòñòâèèñêîòîðûìíèêîìóíåäîëæíàáûòü
ïðåäîñòàâëåíà âîçìîæíîñòü ïîëó÷èòü âûãîäó ïîñðåäñòâîì
îáìàíàèëèïîëó÷èòüïðåèìóùåñòâàíàîñíîâàíèèñîáñòâåí-
íûõîøèáîê.Ññûëàÿñüíàäàííîåäåëî,àâòîðóêàçûâàåò,÷òî
äëÿïðàâèëüíîãîðàçðåøåíèÿäåëàñóäüÿäîëæåíèçó÷èòüâñå
îñíîâíûåêðèòåðèèâêîíêðåòíîìîáùåñòâå–çàêîíûèïðèí-
öèïû,êîòîðûåÿâëÿþòñÿîñíîâíûìèýëåìåíòàìèíðàâñòâåí-
íîéèïîëèòè÷åñêîéêóëüòóðûèñóùåñòâóþòâíåçàâèñèìîñòè
îòèõçàêðåïëåíèÿâïðàâîâûõèíñòèòóòàõ.
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10 Ïîäðîáíååîáýòîìñìîòðè:ÃàìáàðÿíÀ. Ìåòîäîëîãè÷åñêèåïðîáëåìûñó-
äåáíîéïîëèòèêè.–Åðåâàí:Èçäàòåëüñòâî“Ôåíîìåí”,2011.-Ñ.208.
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ïðàâà, ïî ýòîé ïðè÷èíå â êîíñòèòóöèîííîì ñóäîïðîèçâîä-
ñòâå ñ òî÷êè çðåíèÿ äîêàçàòåëüñòâ è äîêàçûâàíèÿ âàæíîå
çíà÷åíèåèìåþòöåëèêîíñòèòóöèè,ååïðèíöèïû,íîðìû,ïðà-
âîâûåïðåçóìïöèèèòîìóïîäîáíîå11.

ÊàññàöèîííûéÑóäÐÀîáåñïå÷èâàåòåäèíîîáðàçíîåïðè-
ìåíåíèå çàêîíà.ÊîíñòèòóöèîííûéÑóäÐÀâðÿäåñâîèõðå-
øåíèéíåîäíîêðàòíîîòìå÷àë,÷òîÊàññàöèîííûéÑóäÐÀÿâ-
ëÿåòñÿñóäîìïðàâà.Òàê,âïîñòàíîâëåíèèÊîíñòèòóöèîííîãî
ÑóäàÐÀîò09.04.2007ã.ÏÊÑ-690âïóíêòå7îòìå÷àåòñÿ:

«Ïðîöåññóàëüíûå ïðàâèëà ðàññìîòðåíèÿ êàññàöèîííûõ
æàëîáñïðàâåäëèâîìîãóòñîäåðæàòüëèøüòàêèåîãðàíè÷åíèÿ,
êîòîðûåîáóñëîâëåíûñîäåðæàíèåìôóíêöèèïðàâîñóäèÿ,îñó-
ùåñòâëÿåìîéÊàññàöèîííûìÑóäîìÐÀ,ñâÿçàíûíåñ÷àñòíûìè
âîïðîñàìè,àñâîïðîñàìèïðàâà,«…èìåþùèìèçíà÷åíèåäëÿ
âñåãîîáùåñòâà»,«…îäíîîáðàçíîãîòîëêîâàíèÿçàêîíà»,ñïå-
öèàëüíûìèôàêòè÷åñêèìèîáñòîÿòåëüñòâàìèñóäåáíîãîäåëà,
çàäà÷åéèõîöåíèâàíèÿ,îáåñïå÷åíèåìïðàâèëüíîãîïðèìåíå-
íèÿìàòåðèàëüíûõèïðîöåññóàëüíûõïðàâîâûõíîðì».

Â ïîñòàíîâëåíèè Êîíñòèòóöèîííîãî Ñóäà ÐÀ îò
22.09.2009ã.ÏÊÑ-832âïóíêòå9îòìå÷àåòñÿ:

«Èçìåíåíèå Êàññàöèîííûì Ñóäîì àêòà íèæåñòîÿùåãî
ñóäàâîçìîæíîèñêëþ÷èòåëüíîïðèîäíîâðåìåííîìíàëè÷èè
ñëåäóþùèõ óñëîâèé, êîòîðûå, ñ îäíîé ñòîðîíû, ñîõðàíÿþò
êîíñòèòóöèîííî-ïðàâîâîé ñòàòóñ Êàññàöèîííîãî Ñóäà, à ñ
äðóãîé-îáåñïå÷èâàþòïðàâîíàñïðàâåäëèâîåñóäîïðîèçâî-
äñòâîèýôôåêòèâíîåñðåäñòâîñóäåáíîéçàùèòû.Ê÷èñëóòà-
êîâûõîòíîñÿòñÿ:ÊàññàöèîííûéÑóäÐÀíåóñìàòðèâàåòôàê-
òè÷åñêèåîáñòîÿòåëüñòâàâêà÷åñòâåïðåäìåòàèññëåäîâàíèÿ,
íîâñîîòâåòñòâèèñîñâîèìêîíñòèòóöèîííî-ïðàâîâûìñòàòó-
ñîìîáðàùàåòñÿèñêëþ÷èòåëüíîêâîïðîñàìïðàâà».

Òàêèìîáðàçîì,åñëèñóäåéñêîåóñìîòðåíèåìîæåòïðî-
ÿâëÿòüñÿíàâñåõýòàïàõïðàâîïðèìåíèòåëüíîéäåÿòåëüíîñòè,
â òîì ÷èñëå è ïðè äîêàçûâàíèèôàêòè÷åñêèõ îáñòîÿòåëüñòâ
äåëà,òîñóäåáíàÿïîëèòèêà–âñôåðåâîïðîñîâïðàâà,èìåþ-
ùèõèñêëþ÷èòåëüíîîáùåñòâåííîåçíà÷åíèå.

âñòóïèëâçàêîííóþñèëó,òîâäàííîìñëó÷àåïðåäâàðèòåëüíîå
ñóäåéñêîåóñìîòðåíèåïîêîíêðåòíîìóïðàâîâîìóâîïðîñóíå
ìîæåòðàññìàòðèâàòüñÿâñôåðåñóäåáíîéïîëèòèêè,ïîñêîëüêó
ñóäåáíûåàêòûíèæåñòîÿùèõñóäîâ,âûíåñåííûåïîñðåäñòâîì
ïðèìåíåíèÿ ñóäåéñêîãî óñìîòðåíèÿ, íå èìåþò íîðìàòèâíîãî
çíà÷åíèÿ (çà èñêëþ÷åíèåìàêòîâàäìèíèñòðàòèâíîãîñóäàïî
ïðèçíàíèþïîäçàêîííîãîàêòàïðîòèâîðå÷àùèìçàêîíó).

Âî-âòîðûõ, èçâåñòíî, ÷òî ïðèìåíåíèå ïðàâà – ñëîæíûé
ïðîöåññ,ñîñòîÿùèéèçðÿäàýòàïîâ,âêàæäîìèçêîòîðûõíà-
ëè÷åñòâóþòýëåìåíòûñóäåéñêîãîóñìîòðåíèÿ.Òàê:

- íà ïåðâîì ýòàïå ïðàâîïðèìåíèòåëüíîãî ïðîöåññà ñó-
äåéñêîãîóñìîòðåíèÿïðèîïðåäåëåíèèôàêòè÷åñêèõîáñòîÿ-
òåëüñòâþðèäè÷åñêîãîäåëà;

- íà âòîðîì ýòàïå ïðàâîïðèìåíèòåëüíîãî ïðîöåññà ñó-
äåéñêîãîóñìîòðåíèÿ,ãäåñóäåéñêîåóñìîòðåíèåïðîÿâëÿåò-
ñÿïîñðåäñòâîìâûáîðàïðàâîâîéíîðìû,ïîäëåæàùåéïðè-
ìåíåíèþ;

-íàòðåòüåìýòàïåïðàâîïðèìåíèòåëüíîãîïðîöåññàñó-
äåéñêîãî óñìîòðåíèÿ – ïðè âûíåñåíèè ðåøåíèÿ ïîþðèäè-
÷åñêîìóäåëó,êîãäàñóäåéñêîåóñìîòðåíèåïðîÿâëÿåòñÿïðè
îïðåäåëåíèè þðèäè÷åñêèõ ïîñëåäñòâèé, âûòåêàþùèõ èç
êîíêðåòíîãîäåëà.

Ñóäåáíàÿïîëèòèêà–òàêàÿäåÿòåëüíîñòü,êîòîðàÿîñóùåñ-
òâëÿåòñÿâûñøèìèñóäàìèïðèâûðàæåíèèïîçèöèèïîèìåþ-
ùèìïðàâîâîåçíà÷åíèåâîïðîñàì, êîòîðûåèìåþòîáùåñò-
âåííîåçíà÷åíèå,èäàííàÿïîçèöèÿâûõîäèòçàðàìêèêîíê-
ðåòíîãîäåëà.Äëÿïðàâèëüíîãîôîðìèðîâàíèÿñóäåáíîéïî-
ëèòèêè âàæíîå çíà÷åíèå èìåþò âñå ýòàïû ïðàâîïðèìåíè-
òåëüíîé äåÿòåëüíîñòè, íàïðèìåð, ïîëíûé è âñåñòîðîííèé
ñáîðäîêàçàòåëüñòâ,èõïðàâèëüíàÿîöåíêàèòàêäàëåå,îäíà-
êîñóäåáíàÿïîëèòèêàñóùåñòâóåòòîëüêîâïðàâîâîéïëîñêîñ-
òè ïðàâîïðèìåíèòåëüíîé äåÿòåëüíîñòè – âûáîð ïðàâîâûõ
íîðì,èõòîëêîâàíèå,ðàçðåøåíèåïðàâîâûõêîëëèçèé,óñòðà-
íåíèåïðîáåëîâèòîìóïîäîáíîå.Íåñëó÷àéíî,÷òîâÐÀâûñ-
øèåñóäûðàçðåøàþò,âîñíîâíîì,âîïðîñûïðàâà.Òàê,Êîíñ-
òèòóöèîííûé Ñóä ÐÀ ðàçðåøàåò âîïðîñ êîíñòèòóöèîííîñòè
íîðìàòèâíî-ïðàâîâûõ àêòîâ, ïðåäóñìîòðåííûõ Êîíñòèòóöè-
åé.Â òåîðèè êîíñòèòóöèîííîãîïðàâîñóäèÿîòìå÷àåòñÿ, ÷òî
êîíñòèòóöèîííûé ñóä ðàçðåøàåò èñêëþ÷èòåëüíî âîïðîñû
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11ÂèòðóêÍ.Â. Êîíñòèòóöèîííîåïðàâîñóäèå.Ñóäåáíî-êîíñòèòóöèîííîåïðà-
âîèïðîöåññ:Ó÷åá.Ïîñîáèå.2-åèçä.,ïåðåðàá.èäîï.-Ì.:“Þðèñò”,2005.
-Ñ.334;ÌàêñèìîâñêàÿÈ.Í. Êîíñòèòóöèîííûéñóäâãîñóäàðñòâåííî-ïðà-
âîâîììåõàíèçìåÐîññèè.Àâòîðåô.äèññ.…êàíä.þðèä.íàóê.-Íèæíèé
Íîâãîðîä, 2006. http://www.law.edu.ru/book/book.asp?bookID =1290017
(07.04.2011).
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Judicialpolicy isanactivity,which is fulfilledby thehighest
courts concerning issues of legal values, which have public
importance.Thementionedpositiongoesbeyondthescopesof
theconcretecase.

Thus, if the judicialdiscretion ismanifested inallphasesof
law enforcement, including  the factual circumstances of the
case, the judicial policy should bemanifested in the scopes of
issuesconcerningexclusivelypublicimportance.

A. Ghambaryan

DocentoftheRussian-Armenian(Slavonic)University,
candidateofLawSciences

Judicialpolicyinthescopes

ofjudicialdiscretionandtheircorrelation

Summary

Thepost-Sovietlegalconceptof“judicialpolicy”isrelatively
newanditisperceivedindifferentways.Judicialpolicyisassoci-
ated with the implementation of penal policy by the courts.
Secondly,itisidentifiedwiththelegalpolicyofthestateexercised
inaconcreteperiodoftime.Andthirdly,itisconsideredasapart
ofcriminalpolicy.

Judicialpolicy isapurposefulactivityof thecourt,which is
stipulatedbytheinfluenceofcertainfactors.

Oneoftheimportantfeaturesofjudicialpolicyistheabilityto
makeaselection.

Judicial discretion is the objectively existing phenomenon,
whichisinherentinthejurisdictionofanystate.

The judge must consider the entire major criterion for the
propersettlementofthecaseintheconcretesociety,thatisthe
laws and principleswhich are the basic elements ofmoral and
political culture and the mentioned laws and principles exist
regardlessoftheirdeterminationinlegalinstitutions.

Judicial policy, as a purposeful activity, might be fulfilled
exclusivelyinthescopesofjudicialdiscretion.

Thecloseinterrelationbetweenjudicialdiscretionandjudicial
policy allows some jurisprudent to identify these concepts, but
theircompleteidentificationisinadmissible,sincethejudicialpol-
itics and judicial discretion are distinguished from each other,
thoughtheyarecloselyinterrelatedcategories.

Legal policy and judicial discretion vary in the institutional
aspect.Thewhole institutional systemof the judicialpowerhas
judicial discretion.Meanwhile, only the highest courts have the
authoritytoformandgeneratethejudicialpolicy.
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Ó÷èòûâàÿ èçëîæåííîå, Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò,
÷òîïðèïðåêðàùåíèèäåëåãèðîâàííûõïîëíîìî÷èéíàïðèíÿ-
òèå (èçäàíèå) íîðìàòèâíîãî ïðàâîâîãî àêòà, èñõîäÿ èç ñî-
äåðæàíèÿíîðìñòàòüè10Çàêîíà«Î íîðìàòèâíûõïðàâîâûõ
àêòàõÐåñïóáëèêèÁåëàðóñü»îþðèäè÷åñêîéñèëåíîðìàòèâ-
íûõïðàâîâûõàêòîâ,ìîìåíò(âðåìÿ)ïðèçíàíèÿóòðàòèâøèì
ñèëóíîðìàòèâíîãîïðàâîâîãîàêòà,ïðèíÿòîãîíàîñíîâàíèè
äåëåãèðîâàíèÿ ïîëíîìî÷èé, äîëæåí (äîëæíî), êàê ïðàâèëî,
ñîâïàäàòü ñ ìîìåíòîì (âðåìåíåì) ïðåêðàùåíèÿ äåëåãèðî-
âàííûõïîëíîìî÷èé.Òàêîéïîðÿäîêïîçâîëèòèñêëþ÷èòüíå-
ÿñíîñòèè âîçíèêàþùèåâñâÿçèñýòèìñïîðû, êàñàþùèåñÿ
ïðèìåíåíèÿíîðìàòèâíûõïðàâîâûõàêòîâ.

Íàðÿäóñîòìå÷åííûìïðèíàëè÷èèîïðåäåëåííûõîáúåê-
òèâíûõîáñòîÿòåëüñòâíåîáõîäèìîâñàìîìàêòå,ïðåêðàùàþ-
ùåìäåëåãèðîâàíèåïîëíîìî÷èé,ïðåäóñìàòðèâàòüñðîê,ïî
èñòå÷åíèèêîòîðîãîäàííûéàêòâñòóïàåòâñèëó,èïîðó÷åíèÿ
ãîñóäàðñòâåííûìîðãàíàìâóñòàíîâëåííûéñðîêîáåñïå÷èòü
ïðèâåäåíèå ñâîèõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ â ñîîòâåò-
ñòâèåñïðèíÿòûìàêòîì.Âýòîìñëó÷àåïðîåêòûíîðìàòèâíûõ
ïðàâîâûõàêòîâîïðèçíàíèèàêòîâóòðàòèâøèìèñèëó,îâíå-
ñåíèèâàêòûèçìåíåíèéè(èëè)äîïîëíåíèéèëèïðîåêòûíî-
âûõíîðìàòèâíûõïðàâîâûõàêòîâðàçðàáàòûâàþòñÿèïðèíè-
ìàþòñÿóïîëíîìî÷åííûìèãîñóäàðñòâåííûìèîðãàíàìèñòà-
êèìðàñ÷åòîì,÷òîáûîíèâñòóïèëèâñèëóñäàòûâñòóïëåíèÿâ
ñèëóíîâîãîíîðìàòèâíîãîïðàâîâîãîàêòà.

ÏîìíåíèþÊîíñòèòóöèîííîãîÑóäà,âñâÿçèñïðèíÿòèåì
(èçäàíèåì)íîðìàòèâíîãîïðàâîâîãîàêòà,îòìåíÿþùåãîïîë-
íîìî÷èÿ íîðìîòâîð÷åñêîãî îðãàíà íà ïðèíÿòèå (èçäàíèå)
íîðìàòèâíûõïðàâîâûõàêòîââïîðÿäêåäåëåãèðîâàíèÿ,òàê-
æå âîçìîæíî äåéñòâèå àêòà, êîòîðûé äîëæåí áûòü ïðèçíàí
óòðàòèâøèì ñèëó, äî ïðèíÿòèÿ âìåñòî íåãî äðóãîãî íîðìà-
òèâíîãî ïðàâîâîãî àêòà èíûì ãîñóäàðñòâåííûì îðãàíîì
(äîëæíîñòíûì ëèöîì) èëè äåéñòâèå åãî â òå÷åíèå îïðåäå-
ëåííîãîâðåìåíè,åñëèâýòîìïðèíÿòîì(èçäàííîì)àêòåïðå-
äóñìîòðåí ïîðÿäîê ïðåêðàùåíèÿ äåéñòâèÿ ïîäëåæàùåãî
ïðèçíàíèþóòðàòèâøèìñèëóàêòà.Òàêîéïîäõîäñïðàâîâîé
òî÷êè çðåíèÿ îïðàâäàí è îáîñíîâàí, ïîñêîëüêó ïîçâîëèò
îáåñïå÷èòü îïðåäåëåííîñòü, ÿñíîñòü, íåäâóñìûñëåííîñòü
ïðàâîâûõíîðì,èõñîãëàñîâàííîñòüâñèñòåìåïðàâîâîãîðå-
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Ðåçþìå

5ÐåøåíèéÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü

Ðåçþìå

ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü
«Îäåéñòâèèíîðìàòèâíîãîïðàâîâîãîàêòàâîâðåìåíè

ïðèïðåêðàùåíèèäåëåãèðîâàííûõïîëíîìî÷èéíàåãî

ïðèíÿòèå(èçäàíèå)»

îò 15 äå êàá ðÿ 2010 ã. ¹ Ð-524/2010

ÊîíñòèòóöèîííûéÑóäïîîáðàùåíèþÊîìèòåòàãîñóäàð-
ñòâåííîãîêîíòðîëÿÐåñïóáëèêèÁåëàðóñüïðèíÿëðåøåíèåî
äåéñòâèèíîðìàòèâíîãîïðàâîâîãîàêòàâîâðåìåíèïðèïðåê-
ðàùåíèèäåëåãèðîâàííûõ ïîëíîìî÷èé íà åãî ïðèíÿòèå (èç-
äàíèå).

ÊîíñòèòóöèîííûéÑóäîòìåòèë,÷òîïðàêòèêàíîðìîòâîð-
÷åñêîéäåÿòåëüíîñòèñâèäåòåëüñòâóåòîòîì,÷òîïðèïðèçíà-
íèè óòðàòèâøèì ñèëó àêòà î äåëåãèðîâàíèè ïîëíîìî÷èé íà
ïðèíÿòèå (èçäàíèå) íîðìàòèâíîãî ïðàâîâîãî àêòà íîðìîò-
âîð÷åñêèéîðãàíäàåòïîðó÷åíèåñîîòâåòñòâóþùèìãîñóäàð-
ñòâåííûìîðãàíàìïðèâåñòèèõíîðìàòèâíûåïðàâîâûåàêòû
âñîîòâåòñòâèåñïðèíÿòûì(èçäàííûì)àêòîìîáîòìåíåäå-
ëåãèðîâàííûõïîëíîìî÷èé.Ïðèýòîìíîðìîòâîð÷åñêèéîðãàí
ðóêîâîäñòâóåòñÿ òðåáîâàíèÿìèñòàòüè58Çàêîíà «Îíîðìà-
òèâíûõ ïðàâîâûõ àêòàõ Ðåñïóáëèêè Áåëàðóñü» î íåîáõîäè-
ìîñòè(âñâÿçèñïðèíÿòèåì(èçäàíèåì)íîðìàòèâíîãîïðàâî-
âîãî àêòà) ïðèçíàíèÿ óòðàòèâøèìè ñèëó àêòîâ òîé æå èëè
ìåíüøåé þðèäè÷åñêîé ñèëû, åñëè îíè ïðîòèâîðå÷àò âêëþ-
÷åííûì â íîâûé àêò íîðìàòèâíûìïðàâîâûìïðåäïèñàíèÿì
ëèáîïîãëîùåíûèì,ëèáîôàêòè÷åñêèóòðàòèëèñâîåçíà÷å-
íèå.
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âà,âûòåêàþùåãîèçíåãîïðèíöèïàïðàâîâîéîïðåäåëåííîñ-
òè è óñòðàíåíèÿ ïðîáåëà â çàêîíîäàòåëüñòâå â ÷àñòè
äåéñòâèÿíîðìïðàâàâîâðåìåíèðåãëàìåíòèðîâàòüíàçàêî-
íîäàòåëüíîì óðîâíå âîïðîñû, ñâÿçàííûå ñ óñòàíîâëåíèåì
ïîðÿäêàèñðîêîâïðèçíàíèÿóòðàòèâøèìèñèëóíîðìàòèâíûõ
ïðàâîâûõàêòîâ,ïðèíÿòûõ(èçäàííûõ)âïîðÿäêåäåëåãèðîâà-
íèÿïîëíîìî÷èéíàèõïðèíÿòèå(èçäàíèå),âñâÿçèñïðåêðà-
ùåíèåì äåëåãèðîâàííûõ ïîëíîìî÷èé ãîñóäàðñòâåííîãî îð-
ãàíàíàïðèíÿòèå(èçäàíèå)àêòà.

Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë Ñîâåòó Ìèíèñòðîâ
ïîäãîòîâèòüñîîòâåòñòâóþùèéïðîåêòçàêîíàîâíåñåíèèèç-
ìåíåíèéèäîïîëíåíèéâÇàêîíÐåñïóáëèêèÁåëàðóñü«Îíîð-
ìàòèâíûõïðàâîâûõàêòàõÐåñïóáëèêèÁåëàðóñü».

Ðåçþìå

ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü
«ÎñîîòâåòñòâèèÊîíñòèòóöèèÐåñïóáëèêèÁåëàðóñü

ÇàêîíàÐåñïóáëèêèÁåëàðóñü

«Îâíåøíåéòðóäîâîéìèãðàöèè»

îò 21 äå êàá ðÿ 2010 ã. ¹ Ð-526/2010

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü â ïîðÿäêå
îñóùåñòâëåíèÿ îáÿçàòåëüíîãî ïðåäâàðèòåëüíîãî êîíñòèòó-
öèîííîãî êîíòðîëÿðàññìîòðåëÇàêîíÐåñïóáëèêèÁåëàðóñü
«Îâíåøíåéòðóäîâîéìèãðàöèè».

ÂÇàêîíåçàêðåïëÿþòñÿòðåáîâàíèÿ,êàñàþùèåñÿîñóùå-
ñòâëåíèÿ þðèäè÷åñêèìè ëèöàìè è èíäèâèäóàëüíûìè ïðåä-
ïðèíèìàòåëÿìèäåÿòåëüíîñòè,ñâÿçàííîéñòðóäîóñòðîéñòâîì
ãðàæäàíèèíîñòðàíöåâ,ïîñòîÿííîïðîæèâàþùèõâÐåñïóáëè-
êåÁåëàðóñü,çàïðåäåëàìèÐåñïóáëèêèÁåëàðóñü,àòàêæåòðå-
áîâàíèÿêäîãîâîðóîñîäåéñòâèèâòðóäîóñòðîéñòâå,äîãîâî-
ðó î òðóäîóñòðîéñòâå, òðóäîâîìó äîãîâîðó, çàêëþ÷àåìîìó
òðóäÿùèìñÿ-ýìèãðàíòîì è èíîñòðàííûì íàíèìàòåëåì íà
òåððèòîðèèÐåñïóáëèêèÁåëàðóñü,îïðåäåëÿþòñÿîñîáåííîñ-
òè òðóäîóñòðîéñòâà çà ïðåäåëàìè Ðåñïóáëèêè Áåëàðóñü ïî
ñòóäåí÷åñêèìïðîãðàììàì.ÍîðìàìèÇàêîíàðåãëàìåíòèðó-
þòñÿòàêæåâîïðîñûòðóäîóñòðîéñòâàâÐåñïóáëèêåÁåëàðóñü
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ãóëèðîâàíèÿ. Âàæíûì ÿâëÿåòñÿ óñòàíîâëåíèå ðàçóìíîãî ïî
ïðîäîëæèòåëüíîñòèñðîêàäåéñòâèÿòàêîãîàêòàñó÷åòîìòî-
ãî,÷òîïðàâîâîåðåãóëèðîâàíèåîáùåñòâåííûõîòíîøåíèéñ
îòìåíîéäåëåãèðîâàíèÿèçìåíåíî.

ÊîíñòèòóöèîííûéÑóäîáðàùàåòâíèìàíèåíàòî,÷òîòî÷-
íîåóñòàíîâëåíèåâðåìåííûõïðåäåëîâäåéñòâèÿíîðìàòèâ-
íûõ ïðàâîâûõ àêòîâ ÿâëÿåòñÿ íåîáõîäèìûì òðåáîâàíèåì
ïðàâîâîãî ðåãóëèðîâàíèÿ. Ýòî îáóñëîâëåíî òåì, ÷òî òàêèì
îáðàçîìâûÿâëÿåòñÿíîðìàòèâíûéïðàâîâîéàêò,êîòîðûéíà
äàííûéìîìåíòðåãóëèðóåòêîíêðåòíûåîáùåñòâåííûåîòíî-
øåíèÿ, à òàêæå îáåñïå÷èâàþòñÿ ýôôåêòèâíîñòü ïðàâîâûõ
íîðìèäîñòèæåíèåöåëåéïðàâîâîãîðåãóëèðîâàíèÿ.Ñïðå-
äåëàìè äåéñòâèÿ íîðìàòèâíîãî ïðàâîâîãî àêòà âî âðåìåíè
ñâÿçàíî îñóùåñòâëåíèå òðåáîâàíèé ïðàâîâîé îïðåäåëåí-
íîñòè.Ðåãëàìåíòàöèÿòàêèõïðåäåëîââíîâîìíîðìàòèâíîì
ïðàâîâîìàêòåäîëæíàîáåñïå÷èâàòüñâîåâðåìåííóþîòìåíó
èíûõíîðìàòèâíûõïðàâîâûõàêòîââöåëÿõèñêëþ÷åíèÿñëó÷à-
åâíåîáîñíîâàííîãî,ïðîèçâîëüíîãîïðèìåíåíèÿàêòàêîòíî-
øåíèÿì,íàêîòîðûåóæåíåðàñïðîñòðàíÿåòñÿåãîäåéñòâèå.

Â Çàêîíå «Î íîðìàòèâíûõ ïðàâîâûõ àêòàõ Ðåñïóáëèêè
Áåëàðóñü»–çàêîíîäàòåëüíîìàêòå,óñòàíàâëèâàþùåìîáùèé
ïîðÿäîêïîäãîòîâêè,îôîðìëåíèÿ,ïðèíÿòèÿ(èçäàíèÿ),âòîì
÷èñëå ïðè äåëåãèðîâàíèè ïîëíîìî÷èé íà ïðèíÿòèå (èçäà-
íèå), è äåéñòâèÿ íîðìàòèâíûõ ïðàâîâûõ àêòîâ, îòñóòñòâóþò
ïîëîæåíèÿ,ðåãëàìåíòèðóþùèåïðèìåíèòåëüíîêñëó÷àþîò-
ìåíûäåëåãèðîâàíèÿíîðìîòâîð÷åñêèõïîëíîìî÷èéïîðÿäîê
èñðîêèïðèçíàíèÿóòðàòèâøèìèñèëóíîðìàòèâíûõïðàâîâûõ
àêòîâ, ïðèíÿòûõ (èçäàííûõ) íà îñíîâàíèè äåëåãèðîâàííûõ
ïîëíîìî÷èé.

ÊîíñòèòóöèîííûéÑóäñ÷èòàåò,÷òîçàêðåïëåíèåâíîðìà-
òèâíûõïðàâîâûõàêòàõïîëîæåíèéîïîðÿäêåèñðîêàõïðèç-
íàíèÿóòðàòèâøèìèñèëóíîðìàòèâíûõïðàâîâûõàêòîââñâÿ-
çèñïðåêðàùåíèåìïîëíîìî÷èéãîñóäàðñòâåííîãîîðãàíàíà
ïðèíÿòèå (èçäàíèå)íîðìàòèâíûõïðàâîâûõàêòîââïîðÿäêå
äåëåãèðîâàíèÿáóäåòñïîñîáñòâîâàòüîáåñïå÷åíèþðåàëèçà-
öèèêîíñòèòóöèîííîãîïðèíöèïàâåðõîâåíñòâàïðàâàèâûòå-
êàþùåãîèçíåãîïðèíöèïàïðàâîâîéîïðåäåëåííîñòè.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë íåîáõîäèìûì â öåëÿõ
îáåñïå÷åíèÿêîíñòèòóöèîííîãîïðèíöèïàâåðõîâåíñòâàïðà-
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òîëêîâàòüñÿêàêîãðàíè÷èâàþùååïðàâîëþáîãîãîñóäàðñòâà
ïðèíèìàòüçàêîíûèïðàâèëà,êàñàþùèåñÿâúåçäàèíîñòðàí-
öåâ è óñëîâèé èõ ïðåáûâàíèÿ, èëè óñòàíàâëèâàòü ðàçëè÷èÿ
ìåæäóåãîãðàæäàíàìèèèíîñòðàíöàìè.Àâñòàòüå8äàííîé
Äåêëàðàöèè, êàñàþùåéñÿ ðåàëèçàöèè èíîñòðàíöàìè ïðàâà
íàóñëîâèÿòðóäà,ñóáúåêòàìèóêàçàííîãîïðàâàïðèçíàþòñÿ
èíîñòðàíöû,ïðîæèâàþùèåíàçàêîííîìîñíîâàíèè,êîòîðûå
ïîëüçóþòñÿ ñâîèì ïðàâîì íà òðóä â ñîîòâåòñòâèè ñ íàöèî-
íàëüíûìèçàêîíàìè.

Âñâÿçèñèçëîæåííûìÿâëÿåòñÿòàêæåîáîñíîâàííîéçàê-
ðåïëÿåìàÿÇàêîíîìâîçìîæíîñòüóñòàíîâëåíèÿêâîòíàïðèâ-
ëå÷åíèå â Ðåñïóáëèêó Áåëàðóñü èíîñòðàíöåâ, íå èìåþùèõ
ðàçðåøåíèéíàïîñòîÿííîåïðîæèâàíèåâÐåñïóáëèêåÁåëà-
ðóñü,äëÿîñóùåñòâëåíèÿòðóäîâîéäåÿòåëüíîñòèíàååòåððè-
òîðèè(ñòàòüÿ24Çàêîíà),ðåàëèçàöèÿêîòîðîéîáóñëîâëèâà-
åòñÿ ãîñóäàðñòâåííûìè èíòåðåñàìè, ñèòóàöèåé íà ðûíêå
òðóäàÐåñïóáëèêèÁåëàðóñüèïðèîðèòåòíîñòüþïðàâàãðàæ-
äàíÐåñïóáëèêèÁåëàðóñüèèíîñòðàíöåâ,ïîñòîÿííîïðîæè-
âàþùèõâÐåñïóáëèêåÁåëàðóñü,íàçàíÿòèåñâîáîäíûõðàáî-
÷èõìåñò(âàêàíñèé).

ÊîíñòèòóöèîííûéÑóäîáðàùàåòâíèìàíèåíàíàëè÷èåâ
Çàêîíå íîðì, êîòîðûå ìîãóò ïîâëå÷ü îïðåäåëåííûå ñëîæ-
íîñòè,ñâÿçàííûåñèõåäèíîîáðàçíûìïîíèìàíèåìèïðèìå-
íåíèåìíàïðàêòèêå.

Òàê, çàêðåïëÿÿâ ñòàòüå36Çàêîíàïðàâàèîáÿçàííîñòè
íàíèìàòåëÿÐåñïóáëèêèÁåëàðóñü,çàêîíîäàòåëüïðåäóñìîò-
ðåëïðàâîíàíèìàòåëÿíàâêëþ÷åíèåâòðóäîâîéäîãîâîð,çàê-
ëþ÷àåìûéñòðóäÿùèìñÿ-èììèãðàíòîì,ïîìèìîïðåäóñìàò-
ðèâàåìûõ ÷àñòüþ ïåðâîé ñòàòüè 32 Çàêîíà òàêæå äîïîëíè-
òåëüíûõñâåäåíèéèóñëîâèéâñëó÷àåçàêëþ÷åíèÿòðóäîâîãî
äîãîâîðà íà òåððèòîðèè Ðåñïóáëèêè Áåëàðóñü. Ïðè ýòîì â
ïðèâåäåííîé íîðìå çàêîíîäàòåëü íå îïðåäåëÿåò êðèòåðèè,
êîòîðûåïîçâîëèëèáûîöåíèòüäîïîëíèòåëüíûåñâåäåíèÿè
óñëîâèÿñïîçèöèéèõçàêîííîñòèèâîçìîæíîñòèâêëþ÷åíèÿâ
òðóäîâîéäîãîâîð.Òåìíåìåíååýòîíåîçíà÷àåò,÷òîðåøå-
íèåäàííîãîâîïðîñàôàêòè÷åñêèîòäàåòñÿíàóñìîòðåíèåíà-
íèìàòåëÿ.

Ñó÷åòîìâûÿâëåííîãîêîíñòèòóöèîííî-ïðàâîâîãîñìûñ-
ëàóêàçàííîéíîðìûÇàêîíàâååâçàèìîñâÿçèèâçàèìîîáóñ-
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èíîñòðàíöåâ, íå èìåþùèõ ðàçðåøåíèé íà ïîñòîÿííîå ïðî-
æèâàíèåâÐåñïóáëèêåÁåëàðóñü,èîñóùåñòâëåíèÿòðóäîâîé
äåÿòåëüíîñòèòðóäÿùèìèñÿ-èììèãðàíòàìèâÐåñïóáëèêåÁå-
ëàðóñü.

Âñòàòüå23Çàêîíà,îïðåäåëÿþùåéóñëîâèÿîñóùåñòâëå-
íèÿ òðóäÿùèìèñÿ-èììèãðàíòàìè òðóäîâîé äåÿòåëüíîñòè â
ÐåñïóáëèêåÁåëàðóñü,óñòàíîâëåíî,÷òîîñóùåñòâëåíèåòàêîé
äåÿòåëüíîñòèäîïóñêàåòñÿ,åñëèçàíÿòèåñâîáîäíûõðàáî÷èõ
ìåñò(âàêàíñèé)íåìîæåòáûòüîáåñïå÷åíîãðàæäàíàìèÐåñ-
ïóáëèêèÁåëàðóñüèèíîñòðàíöàìè,ïîñòîÿííîïðîæèâàþùè-
ìèâÐåñïóáëèêåÁåëàðóñü.ÒåìñàìûìâÇàêîíåçàêðåïëÿåò-
ñÿ ïðèîðèòåòíîñòü ïðàâà ãðàæäàí Ðåñïóáëèêè Áåëàðóñü è
èíîñòðàíöåâ, ïîñòîÿííî ïðîæèâàþùèõ â Ðåñïóáëèêå Áåëà-
ðóñü,íàçàíÿòèåñâîáîäíûõðàáî÷èõìåñò(âàêàíñèé).

Îöåíèâàÿóêàçàííîåçàêîíîäàòåëüíîåïîëîæåíèå,Êîíñ-
òèòóöèîííûé Ñóä èñõîäèò ïðåæäå âñåãî èç ïðåäïèñàíèé
ñòàòüè11Êîíñòèòóöèè,âñîîòâåòñòâèèñêîòîðîéèíîñòðàí-
íûåãðàæäàíåèëèöàáåçãðàæäàíñòâàíàòåððèòîðèèÐåñïóá-
ëèêèÁåëàðóñüïîëüçóþòñÿïðàâàìèèñâîáîäàìèèèñïîëíÿ-
þòîáÿçàííîñòèíàðàâíåñãðàæäàíàìèÐåñïóáëèêèÁåëàðóñü,
åñëèèíîåíåîïðåäåëåíîÊîíñòèòóöèåé,çàêîíàìèèìåæäó-
íàðîäíûìèäîãîâîðàìè.Ñîãëàñíîñòàòüå4Ìåæäóíàðîäíîãî
ïàêòà îá ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è êóëüòóðíûõ ïðàâàõ
ó÷àñòâóþùèåâäàííîìÏàêòåãîñóäàðñòâàïðèçíàþò,÷òîâîò-
íîøåíèèïîëüçîâàíèÿòåìèïðàâàìè,êîòîðûåòîèëèèíîåãî-
ñóäàðñòâîîáåñïå÷èâàåòâñîîòâåòñòâèèñíàçâàííûìÏàêòîì,
ãîñóäàðñòâî ìîæåò óñòàíîâèòü òîëüêî òàêèå îãðàíè÷åíèÿ
ïðàâ, êîòîðûå îïðåäåëÿþòñÿ çàêîíîì, è òîëüêî ïîñòîëüêó,
ïîñêîëüêóýòîñîâìåñòèìîñïðèðîäîéóêàçàííûõïðàâ,èèñê-
ëþ÷èòåëüíî ñ öåëüþ ñïîñîáñòâîâàòü îáùåìó áëàãîñîñòîÿ-
íèþâäåìîêðàòè÷åñêîìîáùåñòâå.Ñëåäîâàòåëüíî,îïðåäå-
ëåíèåïðèîðèòåòíîñòèïðàâãðàæäàíÐåñïóáëèêèÁåëàðóñüè
èíîñòðàíöåâ, ïîñòîÿííî ïðîæèâàþùèõ â Ðåñïóáëèêå Áåëà-
ðóñü,íàçàíÿòèåñâîáîäíûõðàáî÷èõìåñò(âàêàíñèé)îñíîâû-
âàåòñÿíàïîëîæåíèÿõêàêÊîíñòèòóöèè,òàêèìåæäóíàðîäíî-
ïðàâîâûõàêòîâ.

Âñèëóñòàòüè2Äåêëàðàöèèîïðàâàõ÷åëîâåêàâîòíîøå-
íèèëèö,íåÿâëÿþùèõñÿãðàæäàíàìèñòðàíû,âêîòîðîéîíè
ïðîæèâàþò,íèîäíîïîëîæåíèåýòîéÄåêëàðàöèèíåäîëæíî
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Ðåçþìå

ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü
«ÎñîîòâåòñòâèèÊîíñòèòóöèèÐåñïóáëèêèÁåëàðóñü

ÇàêîíàÐåñïóáëèêèÁåëàðóñü«Î âíåñåíèèèçìåíåíèÿ

èäîïîëíåíèÿâÇàêîíÐåñïóáëèêèÁåëàðóñü

«Îá îïåðàòèâíî-ðîçûñêíîéäåÿòåëüíîñòè»

îò 23 äå êàá ðÿ 2010 ã. ¹ Ð-530/2010

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü â ïîðÿäêå
îñóùåñòâëåíèÿ îáÿçàòåëüíîãî ïðåäâàðèòåëüíîãî êîíñòèòó-
öèîííîãî êîíòðîëÿðàññìîòðåëÇàêîíÐåñïóáëèêèÁåëàðóñü
«Î âíåñåíèè èçìåíåíèÿ è äîïîëíåíèÿ â Çàêîí Ðåñïóáëèêè
Áåëàðóñü«Îáîïåðàòèâíî-ðîçûñêíîéäåÿòåëüíîñòè».

Â ñîîòâåòñòâèè ñ äàííûìè èçìåíåíèåì è äîïîëíåíèåì
îðãàíàì(äîëæíîñòíûìëèöàì),îñóùåñòâëÿþùèìîïåðàòèâ-
íî-ðîçûñêíóþ äåÿòåëüíîñòü, çàïðåùàåòñÿ ïîäñòðåêàòü,
ñêëîíÿòü,ïîáóæäàòüãðàæäàíêñîâåðøåíèþïðîòèâîïðàâíûõ
äåÿíèé (ïðîâîêàöèÿ); èñêóññòâåííî ñîçäàâàòü îáñòàíîâêó
(ñèòóàöèþ),ðàâíîêàêèîêàçûâàòüíàëèöî,âîòíîøåíèèêî-
òîðîãî ïðîâîäèòñÿ îïåðàòèâíî-ðîçûñêíîå ìåðîïðèÿòèå,
âîçäåéñòâèå, èñêëþ÷àþùåå âîçìîæíîñòü ñâîáîäíîãî âûáî-
ðàýòèìëèöîìõàðàêòåðàñâîèõäåÿíèé,âòîì÷èñëåðåàëèçà-
öèèïðàâàíàäîáðîâîëüíûéîòêàçîòïðåñòóïëåíèÿ.

ÏðèîöåíêåêîíñòèòóöèîííîñòèÇàêîíàÊîíñòèòóöèîííûé
ÑóäèñõîäèòêàêèçïîëîæåíèéÊîíñòèòóöèè,òàêèîáùåïðèç-
íàííûõïðèíöèïîâìåæäóíàðîäíîãîïðàâà.

Â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé Ðåñïóáëèêà Áåëàðóñü
îáåñïå÷èâàåò çàêîííîñòü è ïðàâîïîðÿäîê (÷àñòü òðåòüÿ
ñòàòüè1);âñåðàâíûïåðåäçàêîíîìèèìåþòïðàâîáåçâñÿêîé
äèñêðèìèíàöèèíàðàâíóþçàùèòóïðàâèçàêîííûõèíòåðåñîâ
(ñòàòüÿ22);íèêòîíåìîæåòáûòüïðèçíàíâèíîâíûìâïðåñòóï-
ëåíèè, åñëè åãî âèíà íå áóäåò â ïðåäóñìîòðåííîì çàêîíîì
ïîðÿäêåäîêàçàíàèóñòàíîâëåíàâñòóïèâøèìâçàêîííóþñèëó
ïðèãîâîðîìñóäà;îáâèíÿåìûéíåîáÿçàíäîêàçûâàòüñâîþíå-
âèíîâíîñòü (ñòàòüÿ 26); äîêàçàòåëüñòâà, ïîëó÷åííûå ñ íàðó-
øåíèåìçàêîíà,íåèìåþòþðèäè÷åñêîéñèëû(ñòàòüÿ27);ïðà-
âîñóäèåîñóùåñòâëÿåòñÿíàîñíîâåñîñòÿçàòåëüíîñòèèðàâåí-
ñòâàñòîðîíâïðîöåññå(÷àñòüïåðâàÿñòàòüè115).
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ëîâëåííîñòè ñ äðóãèìè çàêîíîäàòåëüíûìè ïîëîæåíèÿìè
ÊîíñòèòóöèîííûéÑóäñ÷èòàåò,÷òîóñòàíîâëåíèåêîíñòèòóöè-
îííîãîïðèíöèïàâåðõîâåíñòâàïðàâàäîëæíîîáåñïå÷èâàòü-
ñÿíåòîëüêîâíîðìîòâîð÷åñòâå,íîèâïðàâîïðèìåíåíèè.Ãî-
ñóäàðñòâåííûå è èíûå îðãàíèçàöèè, äîëæíîñòíûå ëèöà è
ãðàæäàíå îáÿçàíû ñîáëþäàòü òðåáîâàíèÿ Êîíñòèòóöèè è
ïðèíÿòûõ â ñîîòâåòñòâèè ñ íåé àêòîâ çàêîíîäàòåëüñòâà. Â
ñòàòüå4Çàêîíàîïðåäåëÿþòñÿîñíîâíûåïðèíöèïûîñóùåñò-
âëåíèÿâíåøíåéòðóäîâîéìèãðàöèè,âòîì÷èñëåïðèíöèïíå-
äîïóñòèìîñòèíàéìàòðóäÿùèõñÿ-èììèãðàíòîâíàóñëîâèÿõ,
óíèæàþùèõ èõ ÷åëîâå÷åñêîå äîñòîèíñòâî, íàíîñÿùèõ âðåä
èõ çäîðîâüþ, íåäîïóñòèìîñòè äèñêðèìèíàöèè òðóäÿùèõñÿ-
èììèãðàíòîââçàâèñèìîñòèîòïåðå÷èñëåííûõâýòîéñòàòüå
èèíûõîáñòîÿòåëüñòâ,íåñâÿçàííûõñäåëîâûìèêà÷åñòâàìè
èíåîáóñëîâëåííûõñïåöèôèêîéòðóäîâûõôóíêöèéèëèñòà-
òóñàðàáîòíèêà.Òåìñàìûìçàêîíîäàòåëåìóñòàíàâëèâàþòñÿ
êðèòåðèè, êîòîðûìèäîëæåíðóêîâîäñòâîâàòüñÿ íàíèìàòåëü
ïðè âêëþ÷åíèè â òðóäîâîé äîãîâîð äîïîëíèòåëüíûõ ñâåäå-
íèéèóñëîâèé.ÐåàëèçàöèÿçàêðåïëÿåìûõâÇàêîíåïðèíöè-
ïîâ îñóùåñòâëåíèÿ âíåøíåé òðóäîâîé ìèãðàöèè ïîçâîëèò,
ïîìíåíèþÊîíñòèòóöèîííîãîÑóäà,èñêëþ÷èòüíåîáîñíîâàí-
íîå óñìîòðåíèå ïðàâîïðèìåíèòåëåé ïðè ïðèìåíåíèè íîðì
Çàêîíà, îáåñïå÷èòü ñîáëþäåíèå åãî òðåáîâàíèé â ñòðîãîì
ñîîòâåòñòâèèñÊîíñòèòóöèéèïîëîæåíèÿìèìåæäóíàðîäíî-
ïðàâîâûõàêòîâ.

Òàêèìîáðàçîì,ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÁåëà-
ðóñü ïðèçíàë, ÷òî Çàêîí Ðåñïóáëèêè Áåëàðóñü «Î âíåøíåé
òðóäîâîéìèãðàöèè»ñîîòâåòñòâóåòÊîíñòèòóöèèÐåñïóáëèêè
Áåëàðóñü.ÂÇàêîíåÐåñïóáëèêèÁåëàðóñü«Îâíåøíåéòðóäî-
âîéìèãðàöèè» íàøëè ðàçâèòèå ñîîòâåòñòâóþùèå êîíñòèòó-
öèîííûåïðèíöèïûèíîðìû,âðåçóëüòàòå÷åãîîáåñïå÷èâàåò-
ñÿñîçäàíèåóñëîâèéäëÿçàùèòûïðàâèçàêîííûõèíòåðåñîâ
ãðàæäàíèîðãàíèçàöèé, âîâëå÷åííûõâîòíîøåíèÿ, ñêëàäû-
âàþùèåñÿâîáëàñòèâíåøíåéòðóäîâîéìèãðàöèè.
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ðèÿòèé, ïîëó÷åííûå ñ öåëüþ óñòàíîâëåíèÿ îáñòîÿòåëüñòâ,
èìåþùèõçíà÷åíèåäëÿçàêîííîãî,îáîñíîâàííîãîèñïðàâåä-
ëèâîãîðàçðåøåíèÿóãîëîâíîãîäåëà.

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü ïðèçíàë ÷òî
èçìåíåíèÿèäîïîëíåíèÿ,âíîñèìûåâÇàêîíÐåñïóáëèêèÁåëà-
ðóñü«Îáîïåðàòèâíî-ðîçûñêíîéäåÿòåëüíîñòè»,îñíîâàíûíà
íîðìàõèïðèíöèïàõÊîíñòèòóöèè,îáùåïðèçíàííûõïðèíöèïàõ
ìåæäóíàðîäíîãî ïðàâà, îãðàíè÷èâàþò âìåøàòåëüñòâî îðãà-
íîâ (äîëæíîñòíûõ ëèö), ïðîâîäÿùèõ îïåðàòèâíî-ðîçûñêíûå
ìåðîïðèÿòèÿ, â ñôåðó ïðàâ ãðàæäàí, âûñòóïàþò ãàðàíòèÿìè
çàêîííîñòèïðèïðîâåäåíèèîïåðàòèâíî-ðîçûñêíûõìåðîïðè-
ÿòèé, îáåñïå÷åíèÿ ñïðàâåäëèâîãî ïðàâîñóäèÿ, ñîñòÿçàòåëü-
íîñòèèðàâåíñòâàñòîðîíâïðîöåññå,çàùèòûèíòåðåñîâïîä-
ñóäèìîãî,÷òîîòâå÷àåòêîíñòèòóöèîííîìóïðèíöèïóâåðõîâåí-
ñòâàïðàâà,ïðåäïîëàãàþùåìóñïðàâåäëèâîñòüèðàâåíñòâî.

Ðåçþìå

ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü
«Îñîñòîÿíèèêîíñòèòóöèîííîéçàêîííîñòè

âÐåñïóáëèêåÁåëàðóñüâ2010ãîäó»

îò 25 ÿí âà ðÿ 2011 ã. ¹ Ð-565/2011

25 ÿíâàðÿ 2011 ã. ïðèíÿòî Ïîñëàíèå Êîíñòèòóöèîííîãî
ÑóäàÏðåçèäåíòóÐåñïóáëèêèÁåëàðóñü,Ïàëàòåïðåäñòàâèòå-
ëåéèÑîâåòóÐåñïóáëèêèÍàöèîíàëüíîãîñîáðàíèÿ«Îñîñòî-
ÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå Áåëàðóñü»
(ðåøåíèåîò25ÿíâàðÿ2011ã.¹Ð-565/2011).

Â2010ãîäóäåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑóäà,ïðèçâàí-
íîãîîñóùåñòâëÿòüêîíòðîëüçàêîíñòèòóöèîííîñòüþíîðìàòèâ-
íûõàêòîâ,áûëàíàïðàâëåíàíàîáåñïå÷åíèåâåðõîâåíñòâàÊîíñ-
òèòóöèèèååíåïîñðåäñòâåííîãîäåéñòâèÿíàòåððèòîðèèÐåñ-
ïóáëèêè Áåëàðóñü, ñîîòâåòñòâèÿ íîðìàòèâíûõ ïðàâîâûõ àêòîâ
ãîñóäàðñòâåííûõîðãàíîâÊîíñòèòóöèè,óòâåðæäåíèÿêîíñòèòó-
öèîííîéçàêîííîñòèâíîðìîòâîð÷åñòâåèïðàâîïðèìåíåíèè.

Â ïîðÿäêå îáÿçàòåëüíîãî ïðåäâàðèòåëüíîãî êîíòðîëÿ
êîíñòèòóöèîííîñòèçàêîíîâðàññìîòðåíî129çàêîíîâ,âòîì
÷èñëå80çàêîíîâîðàòèôèêàöèèìåæäóíàðîäíûõäîãîâîðîâ,
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Îáùåïðèçíàííûåïðèíöèïûìåæäóíàðîäíîãîïðàâàçàê-
ðåïëåíû â ñòàòüå 10 Âñåîáùåé äåêëàðàöèè ïðàâ ÷åëîâåêà,
ïðåäóñìàòðèâàþùåé, ÷òî êàæäûé ÷åëîâåê äëÿ îïðåäåëåíèÿ
åãîïðàâèîáÿçàííîñòåéèäëÿóñòàíîâëåíèÿîáîñíîâàííîñòè
ïðåäúÿâëåííîãî åìó óãîëîâíîãî îáâèíåíèÿ èìååò ïðàâî íà
îñíîâå ïîëíîãî ðàâåíñòâà íà òî, ÷òîáû åãî äåëî áûëî ðàñ-
ñìîòðåíîãëàñíîèññîáëþäåíèåìâñåõòðåáîâàíèéñïðàâåä-
ëèâîñòèíåçàâèñèìûìèáåñïðèñòðàñòíûìñóäîì.Âñòàòüå14
Ìåæäóíàðîäíîãîïàêòàîãðàæäàíñêèõèïîëèòè÷åñêèõïðàâàõ
òàêæåçàêðåïëÿåòñÿðàâåíñòâîâñåõëèöïåðåäñóäàìèèòðè-
áóíàëàìè è óñòàíàâëèâàåòñÿ, ÷òî êàæäûé èìååò ïðàâî ïðè
ðàññìîòðåíèèëþáîãîóãîëîâíîãîîáâèíåíèÿ,ïðåäúÿâëÿåìî-
ãîåìó,íàñïðàâåäëèâîåèïóáëè÷íîåðàçáèðàòåëüñòâîäåëà
êîìïåòåíòíûì,íåçàâèñèìûìèáåñïðèñòðàñòíûìñóäîì.

ÂíîñèìûåèçìåíåíèåèäîïîëíåíèåâÇàêîí«Îáîïåðà-
òèâíî-ðîçûñêíîé äåÿòåëüíîñòè» ñîãëàñóþòñÿ òàêæå ñ åâðî-
ïåéñêèìèñòàíäàðòàìè,çàêðåïëåííûìèâÊîíâåíöèèîçàùè-
òåïðàâ÷åëîâåêàèîñíîâíûõñâîáîäîò4íîÿáðÿ1950ãîäà,à
òàêæå ïðàêòèêîé Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà.
Íåñìîòðÿ íà òî, ÷òî óêàçàííûå ñòàíäàðòû íå ÿâëÿþòñÿ äëÿ
Ðåñïóáëèêè Áåëàðóñü îáÿçàòåëüíûìè, íàöèîíàëüíûì çàêî-
íîäàòåëåìîíèðàññìàòðèâàþòñÿâêà÷åñòâåîðèåíòèðîâ,èñ-
ïîëüçóåìûõïðèñîâåðøåíñòâîâàíèèçàêîíîäàòåëüíîãîðåãó-
ëèðîâàíèÿñîîòâåòñòâóþùèõîòíîøåíèé.

Ïðè îñóùåñòâëåíèè îïåðàòèâíî-ðîçûñêíûõ ìåðîïðèÿ-
òèéâêà÷åñòâåîñíîâîïîëàãàþùèõ,ïîìíåíèþÊîíñòèòóöèîí-
íîãîÑóäà,äîëæíûðàññìàòðèâàòüñÿèñîáëþäàòüñÿãàðàíòèè
ñïðàâåäëèâîãîñóäåáíîãîðàçáèðàòåëüñòâà,ïîñêîëüêóæàëî-
áû íà äåéñòâèÿ ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ
ïðåäïîëàãàþòïðàâîçàÿâèòåëÿíàãàðàíòèðîâàííóþÊîíñòè-
òóöèåéñóäåáíóþçàùèòó,âêëþ÷àÿïðàâîíàñîñòÿçàòåëüíûé
ïðîöåññèðàâåíñòâîñòîðîí.

Îäíèìèèçïðèíöèïîâóãîëîâíîéîòâåòñòâåííîñòèÿâëÿ-
þòñÿðàâåíñòâîãðàæäàíïåðåäçàêîíîìèñïðàâåäëèâîñòü,à
çàäà÷àìè óãîëîâíî-ïðîöåññóàëüíîãî çàêîíà è óãîëîâíîãî
ïðîöåññà–óòâåðæäåíèåñïðàâåäëèâîñòèèòî,÷òîáûêàæäûé
ñîâåðøèâøèéïðåñòóïëåíèåáûëïîäâåðãíóòñïðàâåäëèâîìó
íàêàçàíèþ.Èñòî÷íèêàìèäîêàçàòåëüñòââóãîëîâíîìïðîöåñ-
ñåñëóæàòâòîì÷èñëåäàííûåîïåðàòèâíî-ðîçûñêíûõìåðîï-

112

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·4(54)`11 Îáçîððåøåíèéîðãàíîâêîíñòèòóöèîííîãîïðàâîñóäèÿ



115

ïðåäñòàâëåíèÿ îòíîñèòåëüíî êîíñòèòóöèîííûõ öåííîñòåé,
ñïîñîáñòâóåòîáåñïå÷åíèþáàëàíñàèíòåðåñîâëè÷íîñòè,îá-
ùåñòâàèãîñóäàðñòâà.

ÊîíñòèòóöèîííûéÑóäñ÷èòàåò,÷òîïðàâàèñâîáîäû÷åëî-
âåêàèãðàæäàíèíàêàêâûñøàÿöåííîñòüäîëæíûîïðåäåëÿòü
ñîäåðæàíèå çàêîíîâ è èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ,
ïîäêðåïëÿòüñÿ ýôôåêòèâíûì ìåõàíèçìîì èõ ðåàëèçàöèè.
Ïðèíÿòèå ãîñóäàðñòâîì âñåõ äîñòóïíûõ ìåð äëÿ ñîçäàíèÿ
âíóòðåííåãî èìåæäóíàðîäíîãî ïîðÿäêà, íåîáõîäèìîãî äëÿ
ðåàëèçàöèèèçàùèòûêîíñòèòóöèîííûõïðàâèñâîáîäãðàæ-
äàí, ðàçâèòèå êîíñòèòóöèîííûõ öåííîñòåé îáåñïå÷èâàþò
ãðàæäàíñêîåñîãëàñèå,íåçûáëåìîñòüóñòîåâíàðîäîâëàñòèÿ
èêîíñòèòóöèîííîãîñòðîÿ.

Ðåçþìå

ÐåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÁåëàðóñü
«ÎçàêîíîäàòåëüíûõàêòàõÂåðõîâíîãîÑîâåòà

ÐåñïóáëèêèÁåëàðóñü»

îò 12 àï ðå ëÿ 2011 ã. ¹ Ð-566/2011

ÂÊîíñòèòóöèîííûéÑóäîáðàòèëñÿÂûñøèéÕîçÿéñòâåí-
íûéÑóä,êîòîðûéóêàçàë,÷òî,íåñìîòðÿíàíàëè÷èåäåéñòâóþ-
ùèõïîñòàíîâëåíèéÂåðõîâíîãîÑîâåòàÐåñïóáëèêèÁåëàðóñü,
àíàëèççàêîíîäàòåëüñòâàíåïîçâîëÿåò÷åòêîîïðåäåëèòü,îò-
íîñÿòñÿëèäàííûåïîñòàíîâëåíèÿêçàêîíîäàòåëüíûìàêòàì.
Âìåñòå ñ òåì íà ïðàêòèêå âîçíèêàåò âîïðîñ î âîçìîæíîñòè
ïðèìåíåíèÿ ïîñòàíîâëåíèé Âåðõîâíîãî Ñîâåòà Ðåñïóáëèêè
Áåëàðóñü, â êîòîðûõ ñîäåðæàòñÿ ïðàâîâûå íîðìû. Âûñøèé
ÕîçÿéñòâåííûéÑóäïîëàãàåò,÷òîâîïðîñþðèäè÷åñêîéñèëû
ïîñòàíîâëåíèéÂåðõîâíîãîÑîâåòàâàæåíäëÿâûðàáîòêèåäè-
íûõïîäõîäîââïðàêòèêåïðèìåíåíèÿèñêîâîéäàâíîñòè.

ÊîíñòèòóöèîííûéÑóäóñòàíîâèëñëåäóþùåå.
Âñîîòâåòñòâèèñ ÷àñòüþïåðâîéñòàòüè97Êîíñòèòóöèè

1978 ãîäà Âåðõîâíûé Ñîâåò ÿâëÿëñÿ âûñøèì ïîñòîÿííî
äåéñòâóþùèì îðãàíîì ãîñóäàðñòâåííîé âëàñòè Ðåñïóáëèêè
Áåëàðóñü.ÂåðõîâíûéÑîâåòáûëïðàâîìî÷åíïðèíÿòüêñâîå-
ìóðàññìîòðåíèþèðåøèòüëþáîéâîïðîñ,íàõîäÿùèéñÿââå-

ïðèíÿòûõ Íàöèîíàëüíûì Ñîáðàíèåì Ðåñïóáëèêè Áåëàðóñü
ïåðåäïîäïèñàíèåìÏðåçèäåíòîìÐåñïóáëèêèÁåëàðóñü.Âñå
çàêîíûïðèçíàíûñîîòâåòñòâóþùèìèÊîíñòèòóöèè.

Ïðè ýòîì â ðåøåíèÿõ ÊîíñòèòóöèîííûéÑóä ñôîðìóëè-
ðîâàëáîëåå50ïðàâîâûõïîçèöèé,âêîòîðûõêîíñòàòèðîâàë
çàêðåïëåíèåâïðèíèìàåìûõâÐåñïóáëèêåÁåëàðóñüçàêîíàõ
ìåõàíèçìîâðåàëèçàöèèêîíñòèòóöèîííûõíîðìèïðèíöèïîâ,
àòàêæåîáùåïðèçíàííûõïðèíöèïîâìåæäóíàðîäíîãîïðàâà.
ÊîíñòèòóöèîííûìÑóäîìîòìå÷àëîñü,÷òîîãðàíè÷åíèÿïðàâè
ñâîáîä,óñòàíàâëèâàåìûåíàçàêîíîäàòåëüíîìóðîâíå,îáóñ-
ëîâëåíûíåîáõîäèìîñòüþçàùèòûêîíñòèòóöèîííîçíà÷èìûõ
öåííîñòåé, ñîîòâåòñòâóþò îáùåïðàâîâîìó ïðèíöèïó ïðî-
ïîðöèîíàëüíîñòè, îáåñïå÷èâàþò áàëàíñ ãîñóäàðñòâåííûõ,
îáùåñòâåííûõèëè÷íûõèíòåðåñîâ.

Âöåëÿõñîáëþäåíèÿïðèíöèïàïðàâîâîéîïðåäåëåííîñòè
â çàêîíîäàòåëüñòâå Êîíñòèòóöèîííûé Ñóä îáðàùàë âíèìà-
íèå çàêîíîäàòåëÿ íà íåîïðåäåëåííîñòü, íåòî÷íîñòü, íåÿñ-
íîñòüñîäåðæàíèÿîòäåëüíûõíîðìçàêîíîâ.

Äëÿ îáåñïå÷åíèÿ ðåàëèçàöèè êîíñòèòóöèîííûõ íîðì è
ïðèíöèïîâ Êîíñòèòóöèîííûì Ñóäîì ïðèíÿò ðÿä ðåøåíèé,
íàïðàâëåííûõíàóñòðàíåíèåïðîáåëîâçàêîíîäàòåëüñòâà.

Ïî ðåçóëüòàòàì ïðîâåðêè êîíñòèòóöèîííîñòè çàêîíîâ
ýêîíîìè÷åñêîãîñîäåðæàíèÿÊîíñòèòóöèîííûéÑóäêîíñòàòè-
ðîâàë, ÷òî â ïðîâåðÿåìûõ çàêîíàõ íàøëèðàçâèòèåíîðìûè
ïðèíöèïûÊîíñòèòóöèèîïðåäîñòàâëåíèèâñåìðàâíûõïðàââ
öåëÿõîñóùåñòâëåíèÿõîçÿéñòâåííîéèèíîéäåÿòåëüíîñòè,ãà-
ðàíòèé ðàâíîé çàùèòû è ðàâíûõ óñëîâèé äëÿ ðàçâèòèÿ âñåõ
ôîðì ñîáñòâåííîñòè, ðàâíûõ âîçìîæíîñòåé ñâîáîäíîãî èñ-
ïîëüçîâàíèÿ ñïîñîáíîñòåé è èìóùåñòâà äëÿ ïðåäïðèíèìà-
òåëüñêîé è èíîé ýêîíîìè÷åñêîé äåÿòåëüíîñòè. Ïî ìíåíèþ
ÊîíñòèòóöèîííîãîÑóäà,íàîñíîâàíèèêîíñòèòóöèîííûõïîëî-
æåíèéâÐåñïóáëèêåÁåëàðóñüñîçäàþòñÿóñëîâèÿèìåõàíèç-
ìû ôîðìèðîâàíèÿ êîíñòèòóöèîííîé ýêîíîìèêè êàê âàæíåé-
øåéñîñòàâëÿþùåéïîñòðîåíèÿñîöèàëüíîãîãîñóäàðñòâà.

Íà ñîñòîÿíèå êîíñòèòóöèîííîé çàêîííîñòè îêàçûâàþò
âëèÿíèåêàêêà÷åñòâîçàêîíîäàòåëüñòâà,çàêîííîñòüèñïðà-
âåäëèâîñòü ïðàâîïðèìåíåíèÿ, òàê è ñîñòîÿíèå êîíñòèòóöè-
îííîéêóëüòóðûâöåëîìâîáùåñòâåèãîñóäàðñòâå.Îñíîâàí-
íîåíàÊîíñòèòóöèèïðàâîñîçíàíèå,îòðàæàþùååâçãëÿäûè
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ïóáëèêèÁåëàðóñü «Î ñîîòíîøåíèè àêòîâÂåðõîâíîãîÑîâåòà
ÐåñïóáëèêèÁåëàðóñü,èìåþùèõþðèäè÷åñêèåïîñëåäñòâèÿ»â
÷àñòèïðèäàíèÿïîñòàíîâëåíèÿìÂåðõîâíîãîÑîâåòàîäèíàêî-
âîéñçàêîíàìèÐåñïóáëèêèÁåëàðóñüþðèäè÷åñêîéñèëû.Îñ-
íîâàíèåìäëÿòàêîãîðåøåíèÿïîñëóæèëâûâîäÊîíñòèòóöèîí-
íîãîÑóäàîòîì,÷òîÊîíñòèòóöèÿ,îïðåäåëèâìåñòîçàêîíîâè
èíûõíîðìàòèâíûõàêòîââñèñòåìåïðàâîâûõàêòîâ,òåìñàìûì
óñòàíîâèëàèõþðèäè÷åñêóþñèëó:çàêîíîáëàäàåòáîëååâûñî-
êîéþðèäè÷åñêîéñèëîéïîîòíîøåíèþêäðóãèìàêòàì,âòîì
÷èñëåïîîòíîøåíèþêïîñòàíîâëåíèÿìÂåðõîâíîãîÑîâåòà.

Ñó÷åòîìïðàâîâîãîñòàòóñà,êîíñòèòóöèîííûõïîëíîìî÷èé
Âåðõîâíîãî Ñîâåòà â òåîðèè è ïðàêòèêå çàêîíîòâîð÷åñòâà â
ðàññìàòðèâàåìûé ïåðèîä âðåìåíè óòâåðäèëîñü óñòîé÷èâîå
ïîíÿòèå«çàêîíîäàòåëüíûåàêòû»,ïðèîòñóòñòâèèýòîãîïîíÿòèÿ
âÊîíñòèòóöèè1978ãîäàèÊîíñòèòóöèè1994ãîäà.Îíîâêëþ÷à-
ëîçàêîíûÐåñïóáëèêèÁåëàðóñüèïîñòàíîâëåíèÿíîðìàòèâíî-
ãîõàðàêòåðà,ïðèíèìàåìûåÂåðõîâíûìÑîâåòîì.Äàííûåàêòû
÷åòêîîòëè÷àëèñüîòèíûõàêòîâÂåðõîâíîãîÑîâåòà,íîðìàòèâ-
íûõàêòîâÏðàâèòåëüñòâà,ìèíèñòåðñòâèäðóãèõãîñóäàðñòâåí-
íûõîðãàíîâ.Âöåëîìêîâñåìíàçâàííûìàêòàìïðèìåíÿëèñü
ïîíÿòèÿ«çàêîíîäàòåëüñòâî»,«àêòûçàêîíîäàòåëüñòâà».

Ïðèíèìàÿ âî âíèìàíèå èçëîæåííîå, Êîíñòèòóöèîííûé
Ñóäñ÷èòàåò,÷òî,èñõîäÿèçïîëîæåíèéÊîíñòèòóöèè1978ãî-
äà, Êîíñòèòóöèè 1994 ãîäà, à òàêæå ñ ó÷åòîì Çàêëþ÷åíèÿ
ÊîíñòèòóöèîííîãîÑóäàîò15äåêàáðÿ1995ã.ïîñòàíîâëåíèÿ
ÂåðõîâíîãîÑîâåòà,ïðèíÿòûåâðàìêàõîñóùåñòâëåíèÿÂåð-
õîâíûì Ñîâåòîì çàêîíîäàòåëüíîé äåÿòåëüíîñòè, ÿâëÿþòñÿ
çàêîíîäàòåëüíûìèàêòàìè.

Âñîîòâåòñòâèèñ÷àñòüþòðåòüåéñòàòüè6ÇàêîíàÐåñïóá-
ëèêèÁåëàðóñüîò10ÿíâàðÿ2000ãîäà«Îíîðìàòèâíûõïðàâî-
âûõ àêòàõ Ðåñïóáëèêè Áåëàðóñü» èçìåíåíèå ñòàòóñà ãîñóäàð-
ñòâåííîãî îðãàíà (äîëæíîñòíîãî ëèöà), êîòîðûé ïðèíèìàåò
(èçäàåò) ñîîòâåòñòâóþùèå íîðìàòèâíûå ïðàâîâûå àêòû, íå
âëå÷åòïðåêðàùåíèÿäåéñòâèÿðàíååïðèíÿòûõ(èçäàííûõ)íîð-
ìàòèâíûõïðàâîâûõàêòîâ.Ñó÷åòîìäàííîéíîðìûèíåñìîòðÿ
íàòî,÷òîâñîîòâåòñòâèèñÊîíñòèòóöèåéïðåäñòàâèòåëüíûìè
çàêîíîäàòåëüíûìîðãàíîìÐåñïóáëèêèÁåëàðóñüÿâëÿåòñÿÏàð-
ëàìåíò–ÍàöèîíàëüíîåÑîáðàíèåÐåñïóáëèêèÁåëàðóñü,àíå
ÂåðõîâíûéÑîâåòèïîñòàíîâëåíèÿïàëàòÏàðëàìåíòà–Ïàëàòû

116

äåíèèÐåñïóáëèêèÁåëàðóñü(÷àñòüâòîðàÿñòàòüè97Êîíñòèòó-
öèè1978ãîäà).Êèñêëþ÷èòåëüíîìóâåäåíèþÂåðõîâíîãîÑî-
âåòàñîãëàñíîïóíêòó14÷àñòèòðåòüåéóêàçàííîéñòàòüèÊîíñ-
òèòóöèè1978ãîäàîòíîñèëîñüîñóùåñòâëåíèåâïðåäåëàõêîì-
ïåòåíöèèÐåñïóáëèêèÁåëàðóñüçàêîíîäàòåëüíîãîðåãóëèðîâà-
íèÿ,â òîì÷èñëåïîðÿäêàðåàëèçàöèèêîíñòèòóöèîííûõïðàâ,
ñâîáîä è îáÿçàííîñòåé ãðàæäàí, îòíîøåíèé ñîáñòâåííîñòè,
äðóãèõîòíîøåíèé,ðåãóëèðîâàíèåêîòîðûõíàõîäèëîñüââåäå-
íèèÐåñïóáëèêèÁåëàðóñü.

Â ñòàòüå 97 Êîíñòèòóöèè 1978 ãîäà ïðåäóñìàòðèâàëîñü
òàêæå, ÷òî Âåðõîâíûé Ñîâåò ïðèíèìàåò çàêîíû Ðåñïóáëèêè
Áåëàðóñü è ïîñòàíîâëåíèÿ. Ïðîöåäóðà ïðèíÿòèÿ ýòèõ àêòîâ
ÂåðõîâíûìÑîâåòîìáûëàïîñóùåñòâóèäåíòè÷íîé.Êàêçàêî-
íû, òàê è ïîñòàíîâëåíèÿ Âåðõîâíîãî Ñîâåòà ïðèíèìàëèñü
áîëüøèíñòâîìãîëîñîâîòîáùåãî÷èñëàäåïóòàòîâ.Ñîãëàñíî
ñòàòüå108Êîíñòèòóöèè1978ãîäàçàêîíûèäðóãèåàêòû,ïðè-
íÿòûå Âåðõîâíûì Ñîâåòîì, ïîäïèñûâàëèñü Ïðåäñåäàòåëåì
ÂåðõîâíîãîÑîâåòà.

ÏîìíåíèþÊîíñòèòóöèîííîãîÑóäà,ïîñêîëüêóâÊîíñòèòó-
öèè1978ãîäàïðåäóñìàòðèâàëàñüâîçìîæíîñòüïðèíÿòèÿÂåð-
õîâíûìÑîâåòîìçàêîíîâÐåñïóáëèêèÁåëàðóñüèïîñòàíîâëå-
íèéáåçîïðåäåëåíèÿèõîñîáûõïðåäìåòîâðåãóëèðîâàíèÿ,òî
çàêîíîäàòåëüíîå ðåãóëèðîâàíèå îáùåñòâåííûõ îòíîøåíèé,
îòíîñÿùååñÿêèñêëþ÷èòåëüíîìóâåäåíèþÂåðõîâíîãîÑîâåòà,
ìîãëîîñóùåñòâëÿòüñÿïóòåìïðèíÿòèÿêàêçàêîíîâÐåñïóáëè-
êèÁåëàðóñü,òàêèïîñòàíîâëåíèéÂåðõîâíîãîÑîâåòà.Ñëåäî-
âàòåëüíî, ïîñòàíîâëåíèÿ, ïðèíÿòûå Âåðõîâíûì Ñîâåòîì â
ðàìêàõ îñóùåñòâëåíèÿ çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ, îò-
íîñèëèñüêçàêîíîäàòåëüíûìàêòàì.

ÂÊîíñòèòóöèè1994ãîäàÂåðõîâíûéÑîâåòáûëîïðåäåëåí
êàê âûñøèé ïðåäñòàâèòåëüíûé ïîñòîÿííî äåéñòâóþùèé è
åäèíñòâåííûéçàêîíîäàòåëüíûéîðãàíãîñóäàðñòâåííîéâëàñ-
òèÐåñïóáëèêèÁåëàðóñü(ñòàòüÿ79).ÂÊîíñòèòóöèè1994ãîäà,
êàêèâÊîíñòèòóöèè1978ãîäà,çàêðåïëÿëîñüïðàâîÂåðõîâíî-
ãîÑîâåòàíàïðèíÿòèåçàêîíîâèïîñòàíîâëåíèé,íîíåáûëîï-
ðåäåëåí êðóã âîïðîñîâ, ïî êîòîðûì ïðèíèìàëñÿ êàæäûé èç
íàçâàííûõâèäîâàêòîâ.

ÊîíñòèòóöèîííûéÑóäâÇàêëþ÷åíèèîò15äåêàáðÿ1995ã.
ïðèçíàëíåñîîòâåòñòâóþùåéÊîíñòèòóöèèñòàòüþ2ÇàêîíàÐåñ-
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15-ëåòèå

ÊîíñòèòóöèîííîãîÑóäàÃðóçèè

25-26èþíÿ2011ã.âÁàòóìèñîñòîÿëàñüÌåæäóíàðîäíàÿ
êîíôåðåíöèÿíàòåìó“Ïðîøëîåèáóäóùååêîíñòèòóöèîííîãî
êîíòðîëÿ â íîâûõ äåìîêðàòèÿõ”, ïîñâÿùåííàÿ 15-ëåòèþ
ÊîíñòèòóöèîííîãîÑóäà Ãðóçèè.Êîíôåðåíöèÿáûëàîðãàíè-
çîâàíà Êîíñòèòóöèîííûì Ñóäîì Ãðóçèè ñîâìåñòíî ñ Åâðî-
ïåéñêîéêîìèññèåé“Çàäåìîêðàòèþ÷åðåçïðàâî”(Âåíåöèà-
íñêàÿ êîìèññèÿ)  ïðè ïîääåðæêå Ãåðìàíñêîãî îáùåñòâà ïî
ìåæäóíàðîäíîìóñîòðóäíè÷åñòâó(GIZ).

ÂÊîíôåðåíöèèïðèíÿëèó÷àñòèåÏðåçèäåíòÃðóçèèãîñ-
ïîäèíÌèõàèëÑààêàøâèëè,ÏðåäñåäàòåëüÂåíåöèàíñêîéêî-
ìèññèèÑîâåòàÅâðîïûÄæèàííèÁóêèêêèî,ñóäüèÅâðîïåéñ-
êîãîñóäàïîïðàâàì÷åëîâåêàãîñïîäèíËåõÃàðëèöêèé,ãîñ-
ïîäèíÀíäðàøÑàéî,ãîñïîæàÍîííàÖîöîðèÿ,ïðåäñåäàòåëè
è ñóäüè Êîíñòèòóöèîííûõ Ñóäîâ Àðìåíèè, Àçåðáàéäæàíà,
Áåëüãèè, Áîëãàðèÿ, Êàçàõñòàíà, Ëàòâèè, Ëèòâû, Ìîëäîâû,
Ïîëüøè, Ðóìûíèè, Ñëîâåíèè, Òóðöèè è Óêðàèíû, à òàêæå
ïðåäñòàâèòåëè ãîñóäàðñòâåííûõèíåãîñóäàðñòâåííûõîðãà-
íèçàöèéÃðóçèè.

ïðåäñòàâèòåëåéèÑîâåòàÐåñïóáëèêèñîãëàñíîñòàòüå1Çàêîíà
«Î íîðìàòèâíûõïðàâîâûõàêòàõÐåñïóáëèêèÁåëàðóñü»íåîò-
íåñåíûê çàêîíîäàòåëüíûìàêòàì,ïîñòàíîâëåíèÿÂåðõîâíîãî
ÑîâåòàâñèñòåìåíîðìàòèâíûõïðàâîâûõàêòîâÐåñïóáëèêèÁå-
ëàðóñü ñîõðàíÿþò ñâîå äåéñòâèå. ÏîñòàíîâëåíèÿÂåðõîâíîãî
Ñîâåòàôàêòè÷åñêèïðèçíàíûçàêîíîäàòåëüíûìèàêòàìè,ïîñ-
êîëüêóçàêîíàìèâíèõâíîñÿòñÿèçìåíåíèÿèäîïîëíåíèÿëèáî
îíèïðèçíàþòñÿóòðàòèâøèìèñèëó

Ïðèíèìàÿ âî âíèìàíèå, ÷òî â Çàêîíå «Î íîðìàòèâíûõ
ïðàâîâûõàêòàõÐåñïóáëèêèÁåëàðóñü»ïðàâîâîåðåãóëèðîâà-
íèåîòíîøåíèé,ñâÿçàííûõñîïðåäåëåíèåììåñòàïîñòàíîâ-
ëåíèéÂåðõîâíîãîÑîâåòàâñèñòåìåíîðìàòèâíûõïðàâîâûõ
àêòîâÐåñïóáëèêèÁåëàðóñüèèõþðèäè÷åñêîéñèëû,íåïðå-
äóñìîòðåíî,ÊîíñòèòóöèîííûéÑóäïðèõîäèòêâûâîäóîíà-
ëè÷èèïðîáåëàâçàêîíîäàòåëüñòâå

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî ïîñòàíîâëåíèÿ Âåð-
õîâíîãîÑîâåòàíîðìàòèâíîãîõàðàêòåðà,ïðèíÿòûåäî27íî-
ÿáðÿ1996 ãîäà–äàòûâñòóïëåíèÿâ ñèëóÊîíñòèòóöèèÐåñ-
ïóáëèêèÁåëàðóñü1994ãîäàñèçìåíåíèÿìèèäîïîëíåíèÿìè,
ïðèíÿòûìè íà ðåñïóáëèêàíñêîì ðåôåðåíäóìå 24 íîÿáðÿ
1996ãîäà,ÿâëÿþòñÿçàêîíîäàòåëüíûìèàêòàìè.

Ñ ó÷åòîìïîëîæåíèé ÷àñòè òðåòüåéñòàòüè137Êîíñòèòó-
öèèÐåñïóáëèêèÁåëàðóñü,÷àñòåéïåðâîé,òðåòüåéè÷åòâåðòîé
ñòàòüè10ÇàêîíàÐåñïóáëèêèÁåëàðóñü«Îíîðìàòèâíûõïðàâî-
âûõàêòàõÐåñïóáëèêèÁåëàðóñü»òàêèåïîñòàíîâëåíèÿÂåðõîâ-
íîãî Ñîâåòà èìåþò â íàñòîÿùåå âðåìÿ þðèäè÷åñêóþ ñèëó,
ìåíüøóþïîîòíîøåíèþêçàêîíàìÐåñïóáëèêèÁåëàðóñü,äåê-
ðåòàìèóêàçàìÏðåçèäåíòàÐåñïóáëèêèÁåëàðóñü,íîáîëüøóþ
–ïîîòíîøåíèþêèíûìíîðìàòèâíûìïðàâîâûìàêòàì.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë íåîáõîäèìûì óñòðàíèòü
ïðîáåë â ïðàâîâîì ðåãóëèðîâàíèè îòíîøåíèé,
ñâÿçàííûõñîïðåäåëåíèåìñòàòóñàïîñòàíîâëåíèé
Âåðõîâíîãî Ñîâåòà Ðåñïóáëèêè Áåëàðóñü, èìåþ-
ùèõíîðìàòèâíûéõàðàêòåð,èèõþðèäè÷åñêîéñè-
ëû, è ïðåäëîæèë Ïàëàòå ïðåäñòàâèòåëåé Íàöèî-
íàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Áåëàðóñü âíåñòè
ñîîòâåòñòâóþùèåèçìåíåíèÿèäîïîëíåíèÿâÇàêîí
Ðåñïóáëèêè Áåëàðóñü «Î íîðìàòèâíûõ ïðàâîâûõ
àêòàõÐåñïóáëèêèÁåëàðóñü».
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15-ëåòèå

ÊîíñòèòóöèîííîãîÑóäàËàòâèè

28-30ñåíòÿáðÿ2011 ã. âÐèãåñîñòîÿëàñüÌåæäóíàðîä-
íàÿêîíôåðåíöèÿ“ÐîëüÊîíñòèòóöèîííîãîÑóäàâäåëåçàùè-
òû êîíñòèòóöèîííûõ öåííîñòåé”, ïîñâÿùåííàÿ 15-ëåòèþ
ÊîíñòèòóöèîííîãîÑóäàËàòâèè.

Êîíôåðåíöèÿ áûëà îðãàíèçîâàíà ÊîíñòèòóöèîííûìÑó-
äîì Ëàòâèéñêîé Ðåñïóáëèêè ñîâìåñòíî ñ Åâðîïåéñêîé êî-
ìèññèåé “Çà äåìîêðàòèþ ÷åðåç ïðàâî” (Âåíåöèàíñêàÿ êî-
ìèññèÿ).

Ó÷àñòíèêè Êîíôåðåíöèè îáñóäèëè ñëåäóþùèå òåìû:
“Êîíñòèòóöèîííûåöåííîñòèâïåðèîäêðèçèñà:èõïîíèìàíèå
èçàùèòà”;“Èñïîëüçîâàíèåîïûòàñóäåáíîéïðàêòèêèäðóãèõ
ãîñóäàðñòââäåëåóêðåïëåíèÿêîíñòèòóöèîííûõöåííîñòåé”;
“Ñîòðóäíè÷åñòâîìåæäóðàçëè÷íûìèâåòâÿìèãîñóäàðñòâåí-
íîéâëàñòèâäåëåóêðåïëåíèÿêîíñòèòóöèîííûõöåííîñòåé”;
“ÐîëüÊîíñòèòóöèîííîãîÑóäàâäåëåçàùèòûêîíñòèòóöèîí-
íûõöåííîñòåé:îïûòðàçíûõåâðîïåéñêèõñòðàí”.

15-ëåòèå

ÊîíñòèòóöèîííîãîÑóäàÓêðàèíû

15-17ñåíòÿáðÿ2011ãîäàâÊèåâå,ïîñëó÷àþ15-éãîäîâ-
ùèíûÊîíñòèòóöèîííîãîÑóäàÓêðàèíû, âðàìêàõïðåäñåäà-
òåëüñòâàÓêðàèíûâÊîìèòåòåìèíèñòðîâÑîâåòàÅâðîïû,ñîñ-
òîÿëàñüÌåæäóíàðîäíàÿêîíôåðåíöèÿíàòåìó“Çàùèòàïðàâ
÷åëîâåêàîðãàíàìèêîíñòèòóöèîííîéþñòèöèè:âîçìîæíîñòè
èïðîáëåìûèíäèâèäóàëüíîãîäîñòóïà”.

Îòêðûë êîíôåðåíöèþ Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî
Ñóäà Óêðàèíû Àíàòîëèé Ãîëîâèí. Â ðàáîòå Êîíôåðåíöèè
ïðèíÿëèó÷àñòèåÏðåçèäåíòÓêðàèíûÂèêòîðßíóêîâè÷,Ïðåä-
ñåäàòåëüÂåðõîâíîéÐàäûÓêðàèíûÂëàäèìèðËèòâèí,Ïðåä-
ñåäàòåëü Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû Äæèàííè
Áóêèêêèî,äèðåêòîðÍåìåöêîãîÔîíäàìåæäóíàðîäíîãîïðà-
âîâîãî ñîòðóäíè÷åñòâà Äèðê Ìèðî, ïðåäñòàâèòåëè Ñîâåòà
Åâðîïû, Îðãàíèçàöèè ïî áåçîïàñíîñòè è ñîòðóäíè÷åñòâó â
Åâðîïå(ÎÁÑÅ),ÊîíñòèòóöèîííûõÑóäîâÀâñòðèè,Àçåðáàéä-
æàíà,Áåëàðóñè,Áîëãàðèè,Àðìåíèè,Ãðóçèè,Êàçàõñòàíà,Êî-
ðåè,Ëèòâû,Ìàêåäîíèè,Ìîëäîâû, Ãåðìàíèè,Ïîëüøè,Ðîñ-
ñèè,Ñåðáèè,Ñëîâàêèè,Òàäæèêèñòàíà,Òóðöèè,ïî÷òè20äå-
ëåãàöèéèçðàçíûõñòðàíìèðà,îêîëî100ó÷àñòíèêîâ.
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Ãîëîâèí,ñóäüÿÊîíñòèòóöèîííîãîÑóäàËèòâûÒîìàÁèðìîí-
òèíå,ñóäüÿÊîíñòèòóöèîííîãîÑóäàÒóðöèèÝíãèíÈëäèðèì,
ñóäüÿ-ñåêðåòàðü Êîíñòèòóöèîííîãî Ñóäà Òàäæèêèñòàíà Êà-
ðèìÊàðèìîâ,ñóäüÿÅâðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêà
Àëüâèíà Ãþëóìÿí, Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà
ËàòâèèÃóíàðÊóòðèñ, ÷ëåíÊîíñòèòóöèîííîãîÑîâåòàÊàçàõ-
ñòàíàÀíàðÆàèëãàíîâà,ñóäüÿÊîíñòèòóöèîííîãîÑóäàÌîë-
äîâûÂèêòîðÏóøêàø, ñîâåòíèê ÊîíñòèòóöèîííîãîÑóäàÂå-
ëèêîãîÃåðöîãñòâàËþêñåìáóðãÄæîðäæÑàíòåð,ñóäüÿÊîíñ-
òèòóöèîííîãîÑóäàÐîññèéñêîéÔåäåðàöèèÊîíñòàíòèíÀðà-
íîâñêèé,ïðîôåññîðÃàìáóðãñêîãîóíèâåðñèòåòàÎòòîËþõòå-
ðàíäò, ñóäüÿ Êîíñòèòóöèîííîãî Òðèáóíàëà Ïîëüøè Âîéñåê
Ãåðìåëèíñêè,ñóäüÿÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÁå-
ëàðóñüÑåðãåé×èãðèíîâèïðîôåññîðÈíñòèòóòàèíîñòðàííî-
ãî ïóáëè÷íîãî è ìåæäóíàðîäíîãî ïðàâà èì. Ìàêñà Ïëàíêà
ÌàòèàñÕàðòâèã.

XVIÅðåâàíñêàÿìåæäóíàðîäíàÿ

êîíôåðåíöèÿ,ïîñâÿùåííàÿ15-ëåòèþ

ÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÀðìåíèÿ

6-7îêòÿáðÿ2011ã.ñîñòîÿëàñüXVIÅðåâàíñêàÿìåæäóíà-
ðîäíàÿêîíôåðåíöèÿíàòåìó“Ïðàâîâûåïîñëåäñòâèÿðåøå-
íèéÊîíñòèòóöèîííîãîÑóäàâóêðåïëåíèèêîíñòèòóöèîíàëèç-
ìàâñòðàíå”,ïîñâÿùåííàÿ15-ëåòèþÊîíñòèòóöèîííîãîÑóäà
Ðåñïóáëèêè Àðìåíèÿ. Êîíôåðåíöèÿ áûëà îðãàíèçîâàíà
Êîíñòèòóöèîííûì Ñóäîì Ðåñïóáëèêè Àðìåíèÿ ñîâìåñòíî ñ
Åâðîïåéñêîé êîìèññèåé “Çà äåìîêðàòèþ ÷åðåç ïðàâî” (Âå-
íåöèàíñêîé êîìèññèåé) è Êîíôåðåíöèåé îðãàíîâ êîíñòèòó-
öèîííîãî êîíòðîëÿñòðàííîâîéäåìîêðàòèèïðèïîääåðæêå
ÅðåâàíñêîãîîôèñàÎðãàíèçàöèèïîáåçîïàñíîñòèèñîòðóä-
íè÷åñòâóâÅâðîïåèÃåðìàíñêîãîîáùåñòâàïîìåæäóíàðîä-
íîìóñîòðóäíè÷åñòâó(GIZ).

ÂðàáîòåÊîíôåðåíöèèïðèíÿëèó÷àñòèåáîëåå50ïðåä-
ñòàâèòåëåéðàçëè÷íûõñòðàíèðÿäàìåæäóíàðîäíûõîðãàíè-
çàöèé.

ÍàÊîíôåðåíöèèñîâñòóïèòåëüíûìèñëîâàìèâûñòóïèëè
Ïðåäñåäàòåëü ÊîíñòèòóöèîííîãîÑóäà Ðåñïóáëèêè Àðìåíèÿ
ÃàãèêÀðóòþíÿíèÏðåäñåäàòåëüÂåíåöèàíñêîéêîìèññèèÑî-
âåòàÅâðîïûÄæèàííèÁóêèêêèî.

Ñïðèâåòñòâåííûìèñëîâàìèâûñòóïèëè ÃëàâàÅðåâàíñ-
êîãîîôèñàÎðãàíèçàöèèïîáåçîïàñíîñòèèñîòðóäíè÷åñòâóâ
ÅâðîïåÑåðãåéÊàïèíîñ,×ðåçâû÷àéíûéèÏîëíîìî÷íûéÏî-
ñîëÔåäåðàòèâíîéÐåñïóáëèêèÃåðìàíèÿâÐåñïóáëèêåÀðìå-
íèÿÕàíñ-ÉîõåíØìèäòèÇàùèòíèêïðàâ÷åëîâåêàÐåñïóáëè-
êèÀðìåíèÿÊàðåíÀíäðåàñÿí.

ÑäîêëàäàìèâûñòóïèëèÏðåäñåäàòåëüÊîíñòèòóöèîííî-
ãîÑóäàÁîëãàðèèÅâãåíèéÒàí÷åâ,ÏðåäñåäàòåëüÊîíñòèòóöè-
îííîãîÑóäàÐåñïóáëèêèÀðìåíèÿÃàãèêÀðóòþíÿí,Ïðåäñåäà-
òåëü Êîíñòèòóöèîííîãî Ñóäà Ãðóçèè Ãåîðãèé Ïàïóàøâèëè,
ñóäüÿÅâðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêàËóèñËîïåñÃå-
ðà,ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäàÓêðàèíûÀíàòîëèé
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äîêòðèíàèïðàêòèêà».Âíåéïðèíÿëèó÷àñòèåîêîëî200âèä-
íûõó÷åíûõèïðàêòèêîâ,âòîì÷èñëåïðåäñåäàòåëèêîíñòèòó-
öèîííûõèâåðõîâíûõñóäîâ54ñòðàíÅâðîïû,Àçèè,Àôðèêèè
Àìåðèêè.

Â÷èñëåó÷àñòíèêîâÊîíôåðåíöèèáûëèïðåäñåäàòåëüÅâ-
ðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêàÆàí-ÏîëüÊîñòà,ïðåä-
ñåäàòåëü Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà Íèêîëàñ
Áðàòöà,ïðåäñåäàòåëüÂåíåöèàíñêîéêîìèññèèÑîâåòàÅâðî-
ïûÄæèàííèÁóêèêêèî.

Ãëàâûêîíñòèòóöèîííûõñóäîâçàðóáåæíûõñòðàíðàññêà-
çàëèîñèñòåìåôóíêöèîíèðîâàíèÿîðãàíîâêîíñòèòóöèîííî-
ãîêîíòðîëÿñâîèõãîñóäàðñòâ,îïðîáëåìàõâçàèìîäåéñòâèÿ
ñîðãàíàìèãîñóäàðñòâåííîéâëàñòè,îìåñòåèðîëèíàöèî-
íàëüíîãîïðàâîñóäèÿâçàùèòåïðàâèñâîáîäãðàæäàí,îâçà-
èìîîòíîøåíèÿõñÅâðîïåéñêèìñóäîìïîïðàâàì÷åëîâåêàè
áàëàíñåíàöèîíàëüíîãîèíàäíàöèîíàëüíîãîââîïðîñàõìåæ-
äóíàðîäíîãîïðàâà.
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20-ëåòèå

ÊîíñòèòóöèîííîãîÑóäà

ÐîññèéñêîéÔåäåðàöèè

27îêòÿáðÿ2011ãîäàâÀëåêñàíäðîâñêîìçàëåÁîëüøîãî
Êðåìëåâñêîãîäâîðöàñîñòîÿëîñüòîðæåñòâåííîåçàñåäàíèå,
ïîñâÿùåííîå 20-ëåòèþ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. Â íåì
ïðèíÿëè ó÷àñòèå ïðåäñòàâèòåëè âûñøèõ îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòèÐîññèéñêîéÔåäåðàöèè, çàðóáåæíûõîðãà-
íîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ,  Åâðîïåéñêîãî ñóäà ïî
ïðàâàì÷åëîâåêà,îðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿñóáúåê-
òîâÐîññèéñêîéÔåäåðàöèè,îáùåñòâåííûõîáúåäèíåíèé,íà-
ó÷íûõîðãàíèçàöèéèîáðàçîâàòåëüíûõó÷ðåæäåíèé.

ÏðåçèäåíòÐîññèèÄìèòðèéÌåäâåäåâïîçäðàâèëñóäåé
ÊîíñòèòóöèîííîãîÑóäàÐÔñìíîãîëåòíåéóñïåøíîéïðàêòè-
êîé è ïîáëàãîäàðèë çà âûñîêóþ îòâåòñòâåííîñòü, âåðíîñòü
äîëãóèïðîôåññèîíàëèçì.Âñâîåìâûñòóïëåíèèîíîòìåòèë,
÷òîñ÷èòàåòñîçäàíèåÊîíñòèòóöèîííîãîÑóäàîäíèìèçêëþ-
÷åâûõñîáûòèéâèñòîðèèíîâîéÐîññèè,èíàçâàëâûñøèéîð-
ãàíêîíñòèòóöèîííîãîêîíòðîëÿñòðàíûìîùíîéïðèâèâêîéîò
òîòàëèòàðíûõïðèâû÷åê.Ãëàâàãîñóäàðñòâàçàÿâèëòàêæå,÷òî
ÊîíñòèòóöèîííûéÑóäíèðàçóíåäàëïîâîäàóñîìíèòüñÿâåãî
êîìïåòåíòíîñòè è ñòàë ïîäëèííûì ãàðàíòîì èñïîëíåíèÿ
Êîíñòèòóöèè. 

Ïóòèäàëüíåéøåãîðàçâèòèÿðîññèéñêîãîêîíñòèòóöèîí-
íîãîïðàâîñóäèÿ îáîçíà÷èëâñâîåìâûñòóïëåíèèÏðåäñåäà-
òåëüÊîíñòèòóöèîííîãîÑóäàÐÔÂàëåðèéÇîðüêèí.Îíïîä÷åð-
êíóë, ÷òî â îñíîâå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà âñåãäà
ëåæèòïîèñêíåîáõîäèìîãîèâîçìîæíîãîáàëàíñàêîíñòèòó-
öèîííûõ öåííîñòåé, àäåêâàòíîãî êîíêðåòíî-èñòîðè÷åñêèì
óñëîâèÿìæèçíèñòðàíû.

28-29 îêòÿáðÿ 2011 ãîäà â Ãîñóäàðñòâåííîì êîìïëåêñå
«Äâîðåö êîíãðåññîâ» Óïðàâëåíèÿ äåëàìè Ïðåçèäåíòà Ðîñ-
ñèéñêîé Ôåäåðàöèè (Ñàíêò-Ïåòåðáóðã, Ñòðåëüíà) ïðîøëà
Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ «Êîíñòèòóöèîííûé êîíòðîëü:
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íîãîÑóäàÍàöèîíàëüíûìÑîáðàíèåìÐÀâçàêîíîäàòåëüñòâî
ÐÀâíåñåíîîêîëî50èçìåíåíèéèäîïîëíåíèé.Ýòîîçíà÷àåò,
÷òî Êîíñòèòóöèîííûé Ñóä çàíèìàåò ñåðüåçíîå è âåñîìîå
ìåñòîâäåëåðàçâèòèÿêîíñòèòóöèîíàëèçìàèêîíñòèòóöèîí-
íûõïðàâîîòíîøåíèéíàçàêîíîäàòåëüíîìïîëå.

Âçàêëþ÷åíèåÏðåäñåäàòåëüÊÑÐÀïîçäðàâèë êîëëåãè
ãîñòåé, âûðàçèâ áëàãîäàðíîñòü çà ýôôåêòèâíîå ñîòðóäíè-
÷åñòâî.
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Òûñÿ÷íîåïîñòàíîâëåíèå

ÊîíñòèòóöèîííîãîÑóäàÐÀ

29íîÿáðÿ2011ãîäàáûëîïðèíÿòîþáèëåéíîå-òûñÿ÷íîå
ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÀ. Çíàìåíàòåëüíî,
÷òî òûñÿ÷íîå ïîñòàíîâëåíèå áûëî âûíåñåíî íà îñíîâàíèè
îáðàùåíèÿ Àïåëëÿöèîííîãî àäìèíèñòðàòèâíîãî ñóäà ÐÀ ïî
äåëóîáîïðåäåëåíèèâîïðîñàñîîòâåòñòâèÿ÷àñòè2è÷àñòè3
ñòàòüè78ÇàêîíàÐÀ"Îïðàâîâûõàêòàõ"ÊîíñòèòóöèèÐÀ.

ÏîýòîìóïîâîäóïîñëåçàñåäàíèÿÊîíñòèòóöèîííûìÑó-
äîìäëÿñîòðóäíèêîâÊÑèãîñòåéáûëîðãàíèçîâàíïðèåì,â
êîòîðîìïðèíÿëèó÷àñòèåÏðåäñåäàòåëüÊàññàöèîííîãîÑóäà
ÐÀ À. Ìêðòóìÿí, Çàùèòíèê ïðàâ ÷åëîâåêà ÐÀ Ê. Àíäðåàñÿí,
ïåðâûéçàìåñòèòåëüìèíèñòðàþñòèöèèÐÀÃ.Ìóðàäÿí,Ïðåä-
ñåäàòåëüÏàëàòûàäâîêàòîâÐÀÐ.Ñààêÿí,Ïðåäñåäàòåëüñîþ-
çàþðèñòîâÐÀÃ.Ãàçèíÿí,÷ëåíûÊÑ,àäâîêàòû,ïðàâîâåäû.

ÏðåäñåäàòåëüÊÑÐÀÃ.Àðóòþíÿíïðèâåòñòâîâàëñîáðàâ-
øèõñÿèâûñòóïèëñêðàòêîéðå÷üþ.

Òî,÷òîòûñÿ÷íîåÏîñòàíîâëåíèåáûëîâûíåñåíîíàîñíî-
âàíèèîáðàùåíèÿÀïåëëÿöèîííîãî àäìèíèñòðàòèâíîãî ñóäà
ÐÀ ñòàëî âåñüìà èíòåðåñíûì è íîâûì ñèìâîëîì ôóíêöèî-
íàëüíûõâçàèìîîòíîøåíèéâñóäåáíîéñèñòåìå.Îñîáîîòìå-
÷åíûèâåñ,èðåçîíàíñ,èçíà÷åíèåýòîãîÏîñòàíîâëåíèÿ.

Ãîñïîäèí Àðóòþíÿí ðàçäåëèë ïðîéäåííûé Êîíñòèòóöè-
îííûìÑóäîìïóòüíàäâàýòàïà-äî2006ãîäàèïîñëå2006
ãîäà.Äî2006ãîäàðàññìîòðåííûåÊîíñòèòóöèîííûìÑóäîì
äåëàïîâîïðîñóêîíñòèòóöèîííîñòèçàêîíîâñîñòàâèëè1.3%,
àñ2006ãîäàïîñåéäåíü-îêîëî49%.Ïðè÷åìïî51äåëóáî-
ëåå90ïîëîæåíèé55 çàêîíîâáûëèïðèçíàíûïðîòèâîðå÷à-
ùèìèÊîíñòèòóöèèÐÀèíåäåéñòâèòåëüíûìè.Òîëüêîâñâÿçè
ñÓãîëîâíî-ïðîöåññóàëüíûìêîäåêñîìÐÀáûëîðàññìîòðåíî
35äåë,àâñâÿçèñÃðàæäàíñêèìïðîöåññóàëüíûìêîäåêñîì
ÐÀ-33äåëà.ÍàîñíîâàíèèïðàâîâûõïîçèöèéÊîíñòèòóöèîí-
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